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Foreword 

Kenneth  Douglas  Smith  and  Leonard  Bauer' 


The  purpose  of  this  publication  is  to  acquaint  farmers 
and  farm  advisors  with  the  basic  principles  of  law  as  it 
affects  agriculture  in  Alberta.  It  is  hoped  that  the 
papers  contained  here  will  enable  farmers  and  others  to 
make  better  informed  decisions  about  the  kinds  and 
amounts  of  legal  advice  and  services  they  can  profitably 
use  in  their  specific  situations. 

The  papers  themselves  are  the  result  of  seminars 
organized  earlier  by  the  Faculty  of  Extension  with  the 
assistance  of  K.  D.  Smith.  The  seminars  were  well 
received  and  many  of  those  present  expressed  an  interest 
in  having  written  material  in  support  of  the  verbal 
presentations.  Five  major  topics  have  been  selected 
because  of  their  importance  to  the  agricultural 
community,  including  basic  land  law,  expropriation, 
contracts,  income  tax  considerations,  and  wills  and 
estates.  The  material  is  not  designed  nor  is  it  intended  to 
be  a  comprehensive  summary  of  those  areas  covered. 
Rather,  it  is  a  discussion  of  those  topics  in  law  most 
often  dealt  with. 

The  seminars  were  given  and  the  chapters  written  by 
practitioners  in  the  field,  and  as  a  result  have 
considerable  practical  experience  embodied  in  them.  The 
time  and  effort  taken  by  these  authors  from  the  busy 
schedules  of  their  individual  practices  both  to  participate 
in  the  seminars  and  to  prepare  the  papers  is  gratefully 
acknowledged.  We  are  indebted  to  T.A.  Petersen  for  the 
introductory  chapter  which  was  taken  almost  in  its 
entirety  from  an  earlier  publication  on  this  same  topic. 
The  editorial  assistance  of  Evelyn  Shapka,  the  efforts  of 
Judy  Warren  in  typing  the  many  drafts  of  the 
manuscript  and  Jim  Copeland's  guidance  throughout  the 
printing  process  were  invaluable.  The  encouragement, 
support  and  patience  of  the  Alberta  Law  Foundation 
and  the  Faculty  of  Extension  who  made  this  work 
possible  are  gratefully  recognized. 


'Mr.  Smith  is  a  lawyer  and  professional  agrologist  and  is 
practicing  law  in  South  Edmonton;  Dr.  Bauer  is  a  Professor  in 
the  Department  of  Rural  Economy,  University  of  Alberta, 
Edmonton. 
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CHAPTER  1 


Introduction^ 

T.  Alfred  Petersen^ 


The  Farm  Business  in  a  Changing  Community 

Progressive  farm  operators  in  Alberta  are  well  aware 
of  the  large  and  continual  socio-economic  changes  in 
rural  communities  and  the  influence  these  have  on  the 
maintenance  of  a  successful  farm  business.  Among  the 
many  areas  with  which  the  successful  farm  manager 
must  keep  in  touch  is  the  field  of  law  and  the  legal 
system. 

Although  law  has  been  of  some  importance  in  farming 
since  the  first  large  scale  settlement  of  the  West,  it  has 
taken  on  new  meaning  as  farm  businesses  have  grown 
larger,  and  as  the  interface  between  farm  and  urban 
society  has  increased.  In  the  history  of  the  early  West, 
considerable  attention  was  given  to  describing  the 
degree  of  "lawlessness"  which  existed,  and  how  the 
problem  was  dealt  with.  The  first  semblance  of 
orderliness  probably  resulted  from  the  rules  and  policies 
of  early  fur  trading  companies  as  well  as  from  church 
discipline. 

This  type  of  social  control  was  soon  supplemented  by 
an  expanding  set  of  public  laws  and  was  enforced  by  the 
public  police  forces  and  a  legal  system.  One  such 
turning  point  came  for  Alberta  when  it  was  established 
as  a  province  in  1905.  This  provided  new  authority  to 
make  and  enforce  provincial  laws  through  powers 
granted  under  the  British  North  America  Act.  This 
body  of  federal  legislation  is  still  considered 
all-important  in  the  distribution  of  legislative  powers 
and  activities  between  the  federal  and  provincial 
governments. 

An  Overview  of  Alberta  Law 

Alberta,  like  all  the  other  provinces  of  Canada  except 
Quebec,  acquired  its  legal  system  from  England.  When 
Alberta  was  made  a  province  in  1905,  the  Statute  and 
Case  Law  of  England  prior  to  July  15,  1870  became  law 
in  Alberta.  Statute  laws  were  the  Acts  passed  by  the 
Parliament  of  England  and  Case  law  was  the  court 


'This  chapter  is  a  reprint,  with  only  minor  revision,  from 
Principles  of  Farm  Law  for  Alberta  Farmers,  Department  of 
Agricultural  Economics  and  Rural  Sociology,  University  of 
Alberta,  Edmonton,  1974. 

^Dr.  Petersen  is  a  Professor  in  the  Department  of  Rural 
Economy,  University  of  Alberta,  Edmonton,  Alberta. 


decisions  of  the  English  courts. 

There  are  basically  three  categories  of  law  which 
affect  all  Albertans  and,  consequently.  Alberta  farmers. 
These  are:  (1)  Criminal  Law,  (2)  Civil  Law,  and  (3) 
Statutory  Law.  Criminal  law  tends  to  be  highly 
"codified"  in  Canada;  that  is,  the  Criminal  Code  is 
spelled  out  in  great  detail  so  that  one  either  falls  within 
it  or  outside  it  when  certain  actions  are  considered.  A 
number  of  illegal  activities  which  may  affect  farmers 
fall  under  the  Criminal  Code. 

Civil  law  is  sometimes  loosely  called  "dollar  law,"  and 
deals  with  damages  arising  out  of  negligence.  It  is  not 
highly  "codified"  and  tends  to  be  based  more  on  "what  a 
prudent  individual  would  have  done  under  the 
circumstances."  Thus  an  individual  who  does  not  have 
the  same  knowledge  of  a  situation  as  another  may  be 
treated  differently  by  the  courts.  A  farmer,  for  example, 
who  knows  about  a  blind  crossing  may  be  judged  guilty 
of  negligence  in  a  collision  even  though  he  had  the  right 
of  way,  while  a  stranger  to  the  area  might  not. 

Statutory  law  involves  laws,  legislation  or  statutes 
made  by  elected  governing  bodies  such  as  the  provincial 
legislature  or  federal  parliament.  Such  legislation 
supersedes  or  modifies  Common  Law  as  set  out  in  the 
court  decisions.  It  also  frequently  modifies  civil  law.  For 
example,  trespassing,  which  is  ordinarily  dealt  with 
under  civil  law,  has  been  modified  by  Alberta  statute 
law  by  the  passing  of  the  Petty  Trespass  Act. 

Statutory  law  tends  to  be  the  kind  of  legislation  with 
which  the  ordinary  citizen  of  the  province  can  and 
should  become  involved  by  influencing  his  M.L.A.  or 
M.P.  Individual  farmers  and  farm  organizations  have 
been  effective  in  this  type  of  activity.  There  are 
numerous  instances  where  legislation  affecting  farmers 
has  been  enacted  or  changed.  One  need  only  look  at  the 
numerous  volumes  of  Alberta  statutory  law  to  realize 
the  large  number  of  provincial  laws  which  have  been 
enacted,  and  the  complexity  involved  in  their 
interpretation. 

Law  and  the  Farm  Business 

It  is  not  difficult  to  visualize  why  local,  provincial, 
and  federal  laws  continue  to  grow  in  importance  to  the 
individual  Alberta  farm  operator.  The  trend  toward 
larger  farms  suggests  the  need  for  a  general  knowledge 
of  real  property  law  and  perhaps  partnership  and 
incorporation   law   and   contract   law   to   cover  the 


possibilities  of  legal  problems  in  land  leasing,  purchase 
or  other  forms  of  business  arrangements  involving  land 
assembly  and  consolidation.  There  is  also  the  matter  of 
a  farmer's  legal  rights  when  oil  well  drilling  or  rights  of 
way  for  highways,  power  lines  and  pipelines  are 
considered.  Increasing  dependence  on  non-family 
employees  for  farm  labor  also  increases  the  probability 
of  legal  responsibilities  arising  out  of  negligence  on  the 
part  of  the  farmer  in  relation  to  his  employees,  or  on  the 
part  of  the  employees  themselves  as  the  farmer's  agents 
in  farm  business  activities  outside  of  the  fence  lines. 
Modern  farmers  also  purchase  an  increasing  proportion 
of  their  inputs  from  outside  the  farm.  This  creates  a 
growing  contact  with  individuals  and  agencies  beyond 
the  fence  lines.  These  activities  include  purchase  of  such 
items  as  machinery,  fertilizer,  seed  and  various  forms  of 
custom  work.  This  calls  for  farmers'  broader 
comprehension  of  the  legal  aspects  of  contractual 
arrangements  in  the  purchase  of  equipment  and 
supplies,  especially  when  credit  is  involved.  The  matter 
of  warranties  and  services  also  arises. 

Growing  farm  units  also  tend  to  lead  to  larger  estates, 
resulting  in  estate  planning  and  asset  transfer  problems 
from  one  generation  to  the  next.  Finally,  there  is  no 
need  to  dwell  on  the  legal  aspects  of  increasingly 
complex  income  tax  legislation,  coupled  with  larger 
taxable  incomes  and  capital  asset  values  on  many 
modern  farm  units. 

The  Farm  Manager  and  the  Law 

The  main  task  of  a  farm  operator  in  his  role  as  a 
manager  is  that  of  decision  making.  The  management 
process  consists  of:  (1)  sizing  up  the  situation,  (2) 
analyzing  and  recognizing  problem  areas,  (3)  looking  for 
alternative  methods  of  solving  problems,  (4)  deciding  on 
the  approach  which  appears  the  most  advantageous,  and 
then,  (5)  acting  on  this  decision.  The  management  job  is 
not  finished  until  the  manager  has  (6)  evaluated  the 
outcome  of  the  course  of  action  decided  upon  so  that  he 
is  in  a  position  to  make  a  better  decision  next  time  a 
similar  problem  situation  arises. 

These  six  steps  in  the  managerial  process,  with 
decision  making  as  the  central  core,  apply  equally  well 
to  all  management  activities  of  the  farm  operator.  The 
steps  in  the  process  are  the  same  whether  he  is  faced 
with  a  crop  husbandry,  enterprise  reorganization,  or 
farm  finance  problem.  The  same  is  equally  true  for 
management  decisions  in  the  legal  aspects  of  the  farm 
business. 

There  is  no  way  that  even  the  most  progressive  farmer 
can  keep  up  to  date  on  details  of  all  the  laws  which 
might  affect  his  farm  operation.  This  becomes  even 
more  formidable  when  one  considers  the  continual 
changes  which  occur,  especially  in  provincial  statutory 


law.  It  is  important,  however,  for  the  farm  business 
manager  to  maintain  a  broad,  general  knowledge  of  the 
laws  and  changes  which  are  occurring,  so  that  he  can 
make  sound  decisions  on  the  best  types  and  amounts  of 
legal  expertise  to  hire. 

All  good  farm  management  decisions  come  at  a  price. 
They  require  time  and  effort  on  the  part  of  the 
manager.  Usually  the  judicious  hiring  of  expert  advice 
saves  time  and  money  for  the  farm  operator,  especially 
if  he  is  managing  a  large  operation  where  decision 
making  time  is  in  short  supply.  This  probably  applies 
more  to  the  accounting  and  legal  fields  than  to  others.  If 
the  farm  operator  has  a  general  knowledge  of  the  type 
of  legal  advice  and  service  he  needs,  he  can  usually  save 
himself  a  large  amount  of  time  and  effort  which  can  be 
utilized  for  management  decisions  in  other  areas  of  his 
business. 

Most  farm  operators  are  acutely  aware  of  the  risk 
problems  in  farming  which  arise  due  to  weather,  prices, 
and  other  variables  such  as  unforeseen  public  policies. 
However,  they  are  frequently  unaware  that  inadequate 
provision  for  legal  advice  can  subject  the  farm  business 
to  equally  large  risks  from  damage  suits,  poor  tax 
information,  inadequate  estate  planning,  or  sloppy 
contractual  arrangements. 

The  main  objective  of  this  publication  is  to  provide 
general  legal  principles  to  farm  operators  so  that  they 
can  be  better  prepared  to  make  good  decisions  on  the 
kinds  and  amounts  of  specialized  legal  advice  and 
service  they  can  profitably  use. 
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CHAPTER  2 


Basic  Land  Law 

Kenneth  Douglas  SmitM 


Introduction 

The  following  material  is  an  introduction  only, 
presented  as  a  general  overview  for  the  assistance  of 
those  less  familiar  with  basic  land  law.  The  principles 
discussed  form  the  foundation  of  our  land  system  and 
are  explained  in  a  general  way  to  assist  the  reader  in 
understanding  the  following  material. 

The  text  is  designed  to  provide  those  who  own  or  deal 
in  land  with  an  understanding  of  the  basic  legal 
significance  of  their  involvement,  how  to  identify  areas 
of  concern  and  how  to  best  handle  problems  which  may 
arise.  More  specifically,  it  is  hoped  that  the  reader  will 
gain  an  insight  as  to  when  professional  legal  advice 
ought  to  be  obtained  to  assist  in  finding  a  way  through 
our  complex  land  system. 

Although  land  law  in  Alberta  is  not  distinctly  unique 
from  that  of  other  provinces,  it  is  certainly  different 
enough  to  require  that  the  following  comments  be 
restricted  exclusively  to  the  laws  of  this  province. 

The  Legal  Meaning  of  Land 

Most  of  us  have  a  general  idea  of  what  it  means  to 
own  or  have  an  interest  in  land.  But  what  do  these 
interests  mean  in  law?  What  rights  can  a  landowner 
enforce  against  others,  what  procedures  are  involved  in 
this  enforcement,  and  what  are  the  practical 
consequences  and  limitations  to  this  enforcement?  It  is 
these  legal  rights  which  give  meaning  to  owning  an 
interest  in  land,  and  which  guarantee,  to  the  holder, 
value  in  having  this  type  of  property. 

The  legal  principles  which  form  the  basis  of  our  land 
system  came  to  us  from  the  laws  of  England.  When 
Canada  took  its  independence,  it  also  took  these  laws 
almost  in  their  entirety.  Since  that  time,  many  statutes 
and  regulations  have  been  passed  altering  these 
inherited  laws  from  England,  but  the  foundation 
remains  intact. 

This  is  not  to  suggest  that  statutory  changes  have  had 
a  minor  effect  on  land  law.  The  situation  is  quite  the 
contrary.  Alberta  has  over  150  statutes  which  deal  with 
the  ownership  and  use  of  land.  The  effect  of  these 
statutory  changes  has  been  great  and  far  reaching,  and 


^Mr.  Smith  is  a  lawyer  and  professional  agrologist  and  is 
practicing  law  in  South  Edmonton. 


must  always  be  considered. 

What  is  Land? 

Excluding  statutory  limitations,  a  parcel  of  land 
includes  the  surface  within  its  boundaries,  all  that  is 
beneath  the  ground  to  the  centre  of  the  earth,  and  all 
that  is  above  the  ground  so  far  as  the  heavens  do  reach. 
"To  whomsoever  the  soil  belongs,  he  owns  also  the  sky 
and  to  the  depths." 

This  definition  includes  all  those  things  which  are 
permanently  attached  to  the  land.  Sometimes  there  is  a 
problem  in  deciding  when  an  object  has  become 
permanently  attached,  i.e.  carpets,  draperies,  light 
fixtures,  graineries,  water  troughs,  seed  cleaning 
equipment,  poultry  sheds,  to  name  but  a  few.  For  this 
reason,  the  law  regarding  fixtures  has  become  complex 
and  marked  with  controversy.  Disputes  often  arise  when 
the  parties  in  a  land  transaction  neglect  to  specify  in 
their  written  agreement  all  of  those  items  which  are  not 
clearly  a  permanent  part  of  the  land.  The  Vendor  may 
assume  that  these  items  are  his  to  take  when  he  leaves 
while  the  Purchaser  assumes  they  are  fixtures  which 
remain  on  the  property.  When  in  doubt  both  parties 
should  obtain  legal  advice  before  any  documents  are 
signed. 

This  definition  of  land  remains  as  part  of  our  law 
today,  but  because  of  statutory  change  it  has  been 
reduced  and  varied  in  many  ways.  These  alterations  will 
be  discussed  in  detail.  Now  having  some  understanding 
of  what  land  is,  let  us  move  on  to  the  legal  concepts  of 
ownership. 

What  is  Ownership? 

The  owner  of  land  possesses  certain  rights  which  are 
enforceable  against  others,  and  which  guarantee  his 
interest.  Basically,  the  owner  is  free  to  dispose  of  all,  or 
part,  of  his  interest  in  the  land  in  any  way  he  may 
desire.  This  includes  his  right  to  rent  or  lease  the  land, 
to  sell  part  or  all  of  it  or  to  use  it  as  security  for  credit. 
It  also  includes  the  right  to  give  the  land  to  whomever 
he  chooses,  either  during  his  lifetime  or  on  death.  The 
owner  is  free  to  use  the  land  for  his  own  benefit  and 
profit  in  anyway  whatsoever.  Before  the  day  of  statutory 
restrictions  this  included  the  right  to  use  or  take 
anything  beneath  the  land  as  well.  These  basic  rights  of 
ownership  have  been  altered  in  many  ways  by  current 
legislation,  but  not  to  such  an  extent  so  as  to  eliminate 
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entirely  these  basic  principles. 

Mines  and  Minerals 

Owning  land  was  said  to  include  rights  to  all  which 
lies  beneath  it.  In  Alberta,  however,  it  is  very  rare  that 
the  surface  owner  holds  the  rights  to  mine  what  is 
beneath  the  ground.  Over  95%  of  the  land  in  the 
province  has  the  mines  and  minerals  reserved  and  held 
in  the  name  of  the  Crown.  This  has  been  the  situation 
from  the  time  when  the  land  was  originally  granted  by 
the  government.  The  other  5%  are  lands  originally 
granted  with  minerals  included  and  are  still  held  by  the 
subsidiaries  of  the  original  recipients,  namely  the 
Hudson's  Bay  Company  and  the  Canadian  Pacific 
Railway  Company.  A  few  mineral  titles  are  owned  by 
private  individuals  and  corporations. 

It  should  be  pointed  out  that  all  sand,  gravel,  clay  and 
marl  which  can  be  excavated  by  surface  operations  do 
not  fall  within  the  definition  of  mines  and  minerals  in 
Alberta.  By  statute,  these  are  substances  belonging  to 
the  surface  owner. 

The  Law  of  Trespass 

One  of  the  landowners'  most  basic  rights  is  the  power 
to  restrict  others  from  crossing  or  interfering  with  his 
use  and  enjoyment  of  the  property.  The  laws  of  trespass 
contain  some  of  the  oldest  surviving  concepts  in  our 
legal  system,  and  these  remain,  and  are  still  applied  in 
our  law  today. 

Probably  the  most  effective  remedy  to  the  farmer 
bothered  with  an  occasional  or  persistent  trespasser  is 
the  Petty  Trespass  Act.  This  Act  allows  a  police  officer 
to  remove  an  individual  from  another's  property  and 
also  to  assess  a  fine,  not  to  be  in  excess  of  $100.  It 
should  be  pointed  out  that  the  statute  only  applies  if  the 
trespasser  has  been  verbally  informed  that  he  is 
wrongfully  on  the  property  of  another,  or  has  been  given 
notice  of  his  unwanted  presence  through  clearly  visible 
signs  showing  that  there  is  to  be  "NO 
TRESPASSING."  A  police  officer  can  exercise  his 
powers  under  the  Act  only  if  the  owner  or  occupier  of 
the  land  is  willing  to  make  a  formal  complaint.  It  should 
be  noted  that  it  is  not  just  the  landowner  who  has 
powers  of  enforcement  under  the  Act  but  also  any 
person  who  rightfully  occupies  the  land  by  way  of  lease, 
agreement  for  sale,  etc. 

The  law  allows  the  owner  or  legal  occupier  of  land  the 
right  to  commence  legal  proceedings  against  a  trespasser 
for  damages  (i.e.  money).  For  example,  a  landholder  can 
start  a  legal  action  against  any  person  who  dumps 
garbage  on  his  property,  allows  a  tree  or  sign  to  hang 
over  his  property,  shoots  a  rifle  so  that  the  bullet  passes 
over  his  land,  parks  a  truck  on  his  property,  or  allows 
cattle  to  stray  onto  his  property,  to  name  but  a  few.  The 


courts  will  also  grant  an  injunction  in  the  case  of  a 
persistent  and  repetitive  trespasser,  ordering  him  not  to 
continue  his  trespass  on  threat  of  jail  or  heavy  fine.  This 
is  provided  that  the  landholder  can  prove  a  pattern  of 
conduct  making  it  likely  that  repeated  trespasses  will 
continue.  Unfortunately,  a  lawsuit  for  damages  or  for  an 
injunction  is  an  expensive  proposition  and  not 
worthwhile  unless  the  damage  or  inconvenience  is 
significant. 

The  owner  or  occupier  of  land  must  also  keep  in  mind 
that  several  provincial  and  federal  statutes  allow  certain 
individuals,  such  as  surveyors,  policemen,  or  inspectors 
of  various  types,  the  right  to  enter  upon  and  cross  the 
land  of  another  (while  acting  in  the  course  of  their 
duties).  These  individuals  are  not  trespassers,  but  as  a 
general  rule  are  responsible  for  any  damages  which  may 
result. 

Livestock  breaking  out  and  causing  damage  to  a 
neighbour's  crops  is  also  a  trespass.  To  assist  the  farmer 
who  has  suffered  damages  by  wandering  livestock,  the 
Alberta  Legislature  recently  passed  the  Stray  Animals 
Act.  It  is  an  offence,  punishable  by  fine  of  not  more 
than  $500,  to  open  and  fail  to  close  a  gate  or  to  tamper 
with,  damage  or  destroy  a  gate  or  fence.  The  legislation 
also  allows  the  farmer  to  corral  and  hold  any  livestock 
which  stray  onto  his  property  and  to  have  them 
impounded  by  an  inspector  appointed  by  the  Act. 
Following  the  impoundment,  the  livestock  become 
security  for  the  damages  caused.  If  the  owner  or  person 
responsible  for  the  animals  does  not  pay  for  the 
damages,  a  procedure  is  provided  whereby  the  livestock 
are  sold  to  pay  for  the  damages  and  for  all  expenses 
necessary  to  impound,  board,  transport  and  sell  the 
animals.  The  amount  of  damages  can  be  settled  by 
agreement  between  the  parties,  or  by  an  assessor 
appointed  under  the  Act,  or  failing  either  of  these,  by 
the  courts. 

The  Stray  Animal  Act  also  deals  with  dogs.  It  allows 
an  owner  of  livestock  or  domestic  fowl  to  kill  any  dog  in 
the  act  of  pursuing,  worrying  or  destroying  livestock  on 
land  which  they  rightfully  occupy.  Also,  a  Provincial 
Court  Judge  is  given  the  authority  to  order  any  dog 
killed  that,  within  the  previous  month,  has  worried, 
injured  or  destroyed  livestock  or  domestic  fowl  on  the 
land  of  another. 

Use  of  Water 

The  laws  of  England,  as  they  were  incorporated  into 
the  laws  of  Alberta,  carried  with  them  a  complex  set  of 
rules  regarding  a  landowner's  rights  to  water.  The  law 
distinguished  between  permanent  surface  water  in  a  lake 
or  defined  water  course,  drainage  water  of  a  more 
temporary  nature  not  following  a  permanent  defined 
water  course,  and  water  flowing  or  recovered  from 
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underneath  the  surface  (ground  water).  These  old  laws 
established  certain  priorities  between  property  owners  as 
to  their  rights  to  the  use  of  water,  their  rights  to  restrict 
or  vary  the  flow  of  water  crossing  their  property  and 
their  rights  to  dispose  of  waste  material  in  the  water. 
Because  of  the  huge  volume  of  legislation  dealing  with 
water  rights,  these  laws  now  amount  to  little  more  than 
history. 

By  legislation,  the  Crown  in  the  right  of  Alberta  owns 
the  beds  and  shores  of  all  rivers,  streams,  water  courses, 
lakes  and  other  permanent  bodies  of  water.  The  Crown 
has  vested  title  and  ownership  to  all  water  in  the 
province.  Therefore,  a  landowner  can  use  the  water 
which  is  permanently  on  his  property,  flows  across  his 
property  or  comes  from  beneath  his  property  only  by 
permission  of  the  Crown  rather  than  by  basic  right.  Our 
modern  statute  law  has  taken  from  the  landowner 
virtually  all  of  his  property  rights  to  water  and  then  by 
exception,  and  under  the  supervision  of  the  Crown, 
allows  his  limited  use  of  the  water. 

As  a  general  rule,  a  landowner  may  use,  for  his  own 
domestic  purpose,  water  that  is  on,  flowing  across  or 
from  beneath  his  property,  provided  such  use  does  not 
materially  interfere  with  the  use  of  another,  and  that  the 
Crown,  through  its  water  resource  administrations,  does 
not  object.  This  is  a  complex  area  plagued  with  much 
government  administration  and  regulation  and  a  farmer 
faced  with  a  serious  problem  in  this  area  should  seek 
professional  advice. 

Forms  of  Ownership 

Moving  on  from  the  previous  comments  on  what  is 
land,  and  on  the  legal  meaning  of  land  ownership,  our 
attention  is  now  directed  to  the  various  types  of 
ownership.  Individuals  and  corporations  can  hold  their 
interest  in  land  in  various  ways.  Several  of  these  will  be 
considered  as  to  their  meaning  and  consequences.  The 
situations  discussed  are  the  ways  in  which  an  owner,  or 
owners,  can  hold  title  to  a  single  parcel  of  land.  This 
should  not  be  confused  with  subdivision  of  land  where  a 
parcel  of  land  under  one  title  is  subdivided  into  smaller 
parcels,  each  parcel  with  its  own  title. 

The  Fee  Simple 

The  term  "fee  simple"  comes  from  the  laws  of 
England,  and  its  legal  meaning  has  survived  without 
variance  through  the  centuries.  Simply  stated,  it  means 
"to  own  all  that  there  is  to  own  in  a  parcel  of  land".  The 
holder  of  a  fee  simple  title  is  the  owner  of  all  the  legal 
rights  that  exist  for  a  particular  parcel  of  land. 


The  Life  Estate 

The  "life  estate"  is  a  term  used  to  describe  the 
situation  wherein  a  fee  simple  owner  grants  to  another 
the  entire  fee  simple  interest  for  a  specified  term.  The 
term  is  defined  by  the  length  of  time  that  a  designated 
person  or  persons  is  or  are  alive.  This  designated  person 
can  be,  but  does  not  have  to  be,  the  same  individual  who 
is  granted  the  fee  simple  interest. 

For  example,  A  is  the  fee  simple  owner  of  a  piece  of  land. 
He  grants  to  B  (his  daughter)  a  life  estate  in  the  parcel, 
the  term  of  this  is  to  be  for  as  long  as  she  or  C  (her  son) 
is  alive. 

The  effect  of  such  a  transfer  means  that  the  recipient 
(the  daughter)  has  the  complete  use,  enjoyment  and 
benefit  from  the  land  during  the  described  lifetimes. 
Upon  the  death  of  the  person  whose  life  determines  the 
length  of  the  estate  (the  last  survivor  of  B  or  C),  the 
rights  in  the  parcel  of  land  return  to  the  holder  of  the 
fee  simple  (A).  This  is  a  very  rare  form  of  land  holding 
in  our  modern  society,  but  it  has  a  real  significance  in 
the  area  of  dower. 

The  Dower  Act  in  the  Province  of  Alberta  grants  to 
the  spouse  of  a  landowner  (which  can  be  either  the 
husband  or  the  wife)  a  life  estate  in  the  homestead 
property.  The  Act  defines  "homestead"  to  mean  any 
parcel  of  land  resided  upon  by  either  spouse  and 
consisting  of  not  more  than  four  adjoining  lots  in  a 
village,  town  or  city  and  not  more  than  one  quarter 
section  of  land  outside  a  village,  town  or  city. 

The  Dower  Act  also  grants  to  the  spouse  the  right  to 
withhold  his  or  her  consent  to  the  sale,  mortgage  or 
lease  of  the  homestead  property.  It  also  grants  to  the 
spouse  a  right  to  an  action  for  damages  should  the 
married  person  owning  homestead  property  dispose  of  it 
without  consent.  In  situations  where  a  married  person  is 
the  owner  of  several  parcels  of  land  which  fall  within  the 
definition  of  a  "homestead,"  it  is  not  clear  under  the  Act 
which  one  the  spouse  has  a  dower  interest  in. 
Accordingly,  the  general  view  is  that  the  spouse  has  the 
right  to  withhold  consent  to  the  sale,  mortgage  or  lease 
of  the  "homestead"  on  all  lands  which  fall  within  the 
definition.  The  owner  can,  however,  in  certain  situations 
force  the  spouse  to  make  an  election  as  to  which  piece  of 
property  the  dower  interest  applies.  It  should  be 
remembered  that  dower  rights  are  very  real  interests  in 
land  and  must  be  dealt  with  whenever  an  individual  who 
is  married  wishes  to  sell  or  dispose  of  an  interest  in  land. 
It  should  also  be  noted  that  where  a  husband  and  wife 
own  property  by  way  of  Joint  Tenancy  or  Tenants  in 
Common  (discussed  following),  the  Dower  Act  does  not 
apply. 
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Leasehold  Estate 

If  a  farmer  leases  his  land  to  another  individual  where 
he  is  given  possession  of  the  property  and  the  right  to 
use  it  for  his  own  benefit,  then  that  individual  becomes 
the  owner  of  a  "leasehold  estate".  A  lease  can  be  for  a 
very  short  term,  i.e.  one  month,  or  for  a  very  long  term, 
as  in  the  situation  with  the  99  year  leases  given  out  in 
the  national  parks.  The  terms  of  the  lease  can  be  very 
restrictive,  granting  the  holder  of  the  leasehold  estate 
very  limited  use  of  the  property,  or  they  can  be  very 
broad,  where  the  holder  of  the  leasehold  estate  is 
virtually  in  the  same  position  as  the  fee  simple  owner 
through  the  duration  of  the  lease.  The  fundamental 
consideration  is  that,  as  a  minimum,  the  holder  of  a 
Leasehold  Estate  has  the  right  to  possession  of  the  land. 
Legally,  the  lease  merges  the  principles  of  contracts  and 
of  land  law,  making  its  legal  position  very  difficult  to 
generalise.  It  is  strongly  recommended  that  professional 
legal  advice  be  obtained  in  all  important  matters 
relating  to  leases.  Because  of  the  many  difficulties  which 
can  arise,  lease  agreements  should  be  committed  to 
writing  in  most,  if  not  all,  situations  and  always  signed 
by  all  parties. 

Leasehold  and  the  Surface  Rights  Act 

As  discussed  previously,  virtually  all  of  the  land  in  the 
Province  of  Alberta  falls  into  the  situation  where  the 
owner  of  the  mines  and  minerals  is  different  than  the 
owner  of  the  surface  rights  in  fee  simple.  The  inherent 
conflict,  of  course,  is  how  is  the  owner  of  the  mines  and 
minerals  to  have  access  and  use  of  his  property  without 
interfering  with  the  surface  owner's  use  of  the  property? 
From  the  old  law  in  England,  the  mineral  owner  was  to 
have  priority  over  the  surface  owner,  and  had  the  right 
to  take  and  use  whatever  part  of  the  surface  as  was 
necessary  to  mine  his  claims  below  the  ground.  The 
Province  of  Alberta  has  enacted  a  statute  which  deals 
with  his  inherent  conflict,  though  in  principle  there  is 
nothing  that  a  surface  owner  can  do  to  stop  the  owner  of 
a  mineral  title  from  mining  his  claim.  The  Surface 
Rights  Act,  however,  provides  a  procedure  whereby  the 
owner  of  the  mineral  claim  must  lease  from  the  surface 
owner  a  reasonable  portion  of  the  surface  rights  to  carry 
on  his  mining  operations.  The  Act  firstly  leaves  it  up  to 
the  parties  to  negotiate  this  surface  lease,  and  then 
failing  such  satisfactory  negotiations,  provides  a 
procedure  whereby  the  mineral  owner  can  force  the 
surface  owner  into  a  lease  agreement,  whereby  the 
rental  paid  will  be  determined  by  a  board  established 
under  the  Act  and  for  this  purpose.  The  Surface  Rights 
Act  also  provides  a  similar  compulsory  procedure  for 
leasing  property  for  power,  telephone  and  pipeline 
companys  and  as  an  alternate  procedure  to 
expropriation  as  discussed  in  the  following  chapter.  The 


statute  most  commonly  applies  in  the  situation  where  an 
oil  company,  having  the  right  to  drill  a  well  on  a  certain 
parcel  of  land,  must  deal  with  the  farmer  as  to  its  access 
to  the  property  and  a  certain  portion  of  the  land  for  a 
well  site.  The  key  principle  to  keep  in  mind  is  that  in 
Alberta  the  farmer  cannot  stop  the  oil  company  from 
drilling  its  well,  though  the  statute  has  built  into  it 
procedures  which  would  allow  him  to  deal  with  two 
main  issues. 

The  first  issue  under  the  compulsory  part  of  the 
statute  (and  failing  satisfactory  negotiations  between  the 
parties)  is  the  location  of  the  well  site  and  the  access 
routes  to  it.  It  is  a  requirement  of  the  statute  that, 
firstly,  the  farmer  be  given  notice  of  the  oil  company's 
application  for  a  Surface  Rights  Lease,  along  with  a 
copy  of  the  proposed  well  site  and  access  plan.  If  the 
farmer  wishes  to  object  to  the  location  of  the  well  or  the 
access  roads  thereto,  he  must  immediately  file  his 
objection  with  the  Surface  Rights  Board  and  appear 
before  the  Surface  Rights  Board  to  argue  the  same. 

Should  there  be  no  objection  to  the  location  of  the 
well  and  access,  then  the  second  remaining  issue,  and  as 
dealt  with  by  the  Act,  is  the  amount  of  compensation 
paid  by  the  oil  company  for  the  Surface  Rights  Lease. 
The  Act  provides  a  second  procedure  which,  with 
required  notice  to  the  farmer,  allows  a  hearing  for  the 
Surface  Rights  Board  on  this  specific  issue.  It  is 
recommended  that  should  the  landowner  wish  to 
formally  object  under  the  procedures  provided  by  the 
Act,  that  he  immediately  (some  procedures  have  a  five 
day  time  limit)  obtain  the  assistance  and  advice  of  a 
lawyer  in  these  matters. 

Co-ownership 

Ownership  of  an  estate  in  land,  be  it  a  fee  simple 
estate,  a  life  estate  or  a  leasehold  estate,  can  be  in  the 
name  of  one  or  several  individuals.  The  law  has 
developed  rules  which  automatically  apply  between  the 
parties  in  situations  where  two  or  more  persons  or 
corporations  share  ownership  in  a  single  parcel  of  land. 
This  is  the  situation  where  two  or  more  parties  share  an 
interest  in  an  undivided  parcel  of  land.  Should  the 
parties  divide  the  land  in  some  specific  way,  then  each 
becomes  the  sole  owner  of  the  the  sub-divided  interest 
and  are  not  co-owners. 

Tenants  in  Common 

Should  two  people  wish  to  share  in  the  purchase  price 
of  a  parcel  of  land  without  dividing  the  parcel,  they  are 
able  to  do  so  by  becoming  what  is  termed  "Tenants  in 
Common."  For  example,  one  person  might  put  up  60% 
and  the  other  40%.  In  this  case  the  first  individual 
would  hold  an  unspecified  60%  portion  of  the  land  and 
the  second  would  hold  the  remaining  40%.  Both  would 


6 


have  equal  rights  to  possession  of  the  land,  and  would 
share  any  profits  made  from  the  land  in  accordance  with 
their  percentage  of  ownership.  Tenancy  in  common  can 
be  achieved  using  any  number  of  persons  or 
corporations,  and  on  any  percentage  basis  that  they  may 
choose. 

A  co-owner  of  a  Tenancy  in  Common  interest  can 
dispose  of  or  encumber  his  interest  and  his  interest 
remains  as  part  of  his  estate  on  death.  He  is  also  entitled 
to  an  accounting  for  all  expenses  and  profits  from  the 
land  from  the  other  co-owners.  Should  the  Tenants  in 
Common  have  a  falling  out  as  to  their  shared  ownership, 
then  any  one  of  the  co-owners  can  apply  to  the  court  for 
"partition"  wherein  a  specific  portion  of  the  land,  equal 
to  the  co-owner's  share  will  be  divided  off  and 
transferred  to  him.  In  a  circumstance  where  the  land 
cannot  be  divided  in  an  application  for  partition  (as  is 
most  often  the  case),  the  court  has  the  power  to  order 
the  property  sold  with  the  proceeds  divided  among  the 
co-owners  in  accordance  with  their  shares.  Shared 
ownership  of  land  can  be  a  very  complicated  matter  and 
legal  advice  should  be  obtained  before  entering  into  such 
a  situation,  and  where  a  conflict  regarding  shared 
interest  arises. 

Joint  Tenancy 

The  second  form  of  co-ownership,  often  used  by 
husbands  and  wives,  is  called  "Joint  Tenancy."  In  this 
case  co-owners  also  have  an  unspecified  share  interest  in 
the  land  and  equal  right  to  possession,  but  the  share 
interest  must  be  in  proportion  to  the  number  of  joint 
owners.  If  there  are  three  joint  tenants,  each  must  hold 
one-third.  Individuals  entering  into  such  an 
arrangement,  or  parties  who  wish  to  transfer  land  into 
the  name  of  others  as  joint  tenants,  must  specifically  set 
out  that  it  is  a  joint  tenancy  title  which  is  being  created. 

The  important  consideration  in  holding  title  under 
joint  tenancy  is  the  principle  of  "Survivorship"  which 
applies  to  it.  Should  one  of  the  joint  tenants  die,  his  or 
her  undivided  interest  does  not  become  part  of  his  or  her 
estate  but  passes  by  automatic  process  of  law  to  the 
surviving  joint  tenant  or  joint  tenants.  Also,  a  joint 
tenant  cannot,  without  a  considerable  amount  of 
difficulty,  dispose  of  his  interest  in  the  property  during 
his  lifetime  unless  he  obtains  the  consent  of  his  fellow 
joint  tenant  or  joint  tenants.  Should  he  wish  to  so 
dispose  of  his  interest,  he  must  first  sever  the  joint 
tenancy  and  properly  ensure  that  is  has  become  a 
Tenancy  in  Common,  following  which  he  is  free  to 
dispose  of  his  partial  interest.  Alternatively,  he  can 
bring  a  partition  action  in  a  similar  manner  to  the 
Tenancy  in  Common  situation  described  above.  Again, 
these  are  complicated  procedures  and  should  not  be 
considered  or  acted  upon  without  professional  advice. 


The  Torrens  System 

The  Torrens  System  is  a  procedure  where  the 
government  of  the  Province  of  Alberta  provides  Land 
Registry  Offices  that  guarantee  by  Certificates  of  Title 
all  ownership  and  interests  to  all  land  within  the 
province.  The  name  evolved  from  the  name  of  an 
Australian  harbour  master  who  originally  developed  the 
concept  to  maintain  a  proper  record  of  all  ships  entering 
and  leaving  a  specific  port  of  call.  Mr.  Torrens 
developed  a  system  providing  simplicity  and  certainty 
which  is  of  great  benefit  when  used  for  land  title 
registrations.  The  Torrens  System  is  complemented  by 
the  Grid  Survey  System  which  is  used  to  clearly  identify 
the  boundaries  to  all  land  described  on  Certificates  of 
Title. 

Under  the  old  land  system  inherited  from  England, 
land  was  granted  by  the  Crown  by  way  of  deed.  The 
boundaries  and  description  of  the  property  were  noted 
on  the  document  as  lines  between  several  natural  objects 
on  or  near  the  property.  The  deeds  were  passed  from 
owner  to  owner  and  soon  became  marked  with  several 
endorsements  and  transfers.  On  occasion  they  became 
lost,  destroyed  or  mutilated  with  the  passing  of  time. 
Separate  documents  transferring  an  interest  in  land  did 
not  have  to  be  kept  with  or  attached  to  the  original 
deed,  meaning  that  other  parties  could  hold  an  interest 
in  the  land  though  it  was  not  marked  on  the  original 
deed.  All  of  this  made  it  very  difficult  and  expensive  to 
transfer  or  deal  in  titles  to  land.  A  practice  has 
developed  and  survived  in  those  jurisdictions  using  this 
title  system  where  insurance  companies  are  used  to 
provide  protection  to  an  owner's  interest  in  land.  The 
shortcomings  of  this  old  system  were  recognized  before 
Alberta  became  a  province.  The  Torrens  System,  which 
came  to  the  province  from  the  laws  of  the  Northwest 
Territories,  now  applies  to  all  land  within  Alberta. 

Every  parcel  of  land  in  the  Province  of  Alberta  has  a 
"Certificate  of  Title"  issued  for  it  which  sets  out  all 
interests  in  the  land  and  their  priorities.  These  titles  are 
held  in  either  the  Edmonton  or  Calgary  Land  Titles 
Office  depending  in  which  half  of  the  province  the  land 
is  located.  The  Certificate  of  Title  remains  as  a 
permanent  and  certain  record  of  who  owns  the  land,  and 
those  interests  and  charges  against  the  land  which  take 
priority  at  any  time.  An  individual  who  acquires  an 
interest  in  land  can  by  registering  the  proper  document 
against  the  Certificate  of  Title,  protect  his  interest  and 
priority.  Failure  to  register  such  an  interest  carries  with 
it  the  risk  of  subsequent  interests  gaining  priority  over  it 
by  earlier  registration. 

The  system  is  operated  by  the  provincial  government 
and  all  titles  and  documents  registered  thereon  are 
available  to  the  public  upon  payment  of  search  fees. 
This   allows   any   person   who   is  contemplating  the 
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purchase  of  land  or  acquiring  some  interest  in  land  the 
benefit  of  being  able  to  find  out  precisely  what  he  is 
acquiring. 

The  system  is  more  complicated  in  its  legal 
significance  than  these  brief  comments  would  indicate. 
Therefore,  individuals  should  obtain  professional 
assistance  in  using  the  system  and  should  not  confuse  its 
comparative  simplicity  with  the  legal  complexities  which 
still  remain  in  dealing  with  interests  in  land. 

Charges  Against  Land 

Encumbrances  against  land  can  take  several  forms, 
each  having  a  different  legal  significance  to  the  owner. 
The  following  discussion  outlines  the  most  common 
charges  which  affect  an  owner's  title.  These 
encumbrances  should  be  considered  and  understood  by 
all  individuals  dealing  in  land  interests. 

Mortgages 

A  common  charge  placed  against  the  title  to  land  is 
the  mortgage.  Here  the  owner  of  an  interest  in  land 
pledges  his  property  as  security  for  a  loan.  Should  he 
default  in  the  repayment  of  the  loan,  then,  through  a 
process  known  as  foreclosure,  the  lender  can  have  the 
lands  sold  to  repay  the  debt.  The  mortgage  is  registered 
on  the  Certificate  of  Title,  taking  priority  upon 
registration  and  remains  on  the  title  until  the  debt  has 
been  fully  repaid. 

Generally  in  Alberta,  a  land  mortgage  is  a  charge 
which  runs  with  the  land  only.  This  means  that  should 
the  borrower  not  repay  his  loan,  then  the  lender  is 
entitled  only  to  the  land  as  security  for  the  debt.  He  has 
no  claim  against  the  landowner  personally.  This  also 
means  that  should  the  owner  of  land  find  a  purchaser 
who  is  willing  to  buy  the  property  with  the  existing 
mortgage,  then  the  owner  can  relieve  himself  of  all 
responsibilities  under  the  debt  by  having  the  purchaser 
take  title  with  the  existing  mortgage. 

Those  becoming  involved  with  mortgage  financing 
should  be  knowledgeable  of  the  penalty  provisions  for 
prepaying  the  mortgage  debt.  The  general  principle  of 
law  is  that  a  debt  can  be  repaid,  or  prepaid,  at  any  time 
whatsoever.  However,  the  modern  practice  of  mortgage 
lending  institutions  has  extended  this  principle.  The 
mortgage  often  contains  provisions  that  should  the 
borrower  prepay  the  mortgage,  he  must  pay  a  penalty  to 
the  mortgage  company  for  doing  so.  The  farmer  may 
not  be  able  to  alter  these  clauses  in  mortgages,  but  he 
should  make  sure  he  understands  what  these  penalties 
are  and  under  what  circumstances  they  apply  before  he 
signs  the  mortgage. 

By  foreclosing  on  a  mortgage,  the  lending  institution 
can  force  the  property  to  be  sold  to  repay  the  debt.  This 
procedure  is  complicated  and  has  built  into  it  many 


protections  for  the  landowner.  He  must  receive  proper 
notice  of  the  proceedings  throughout,  and  he  is  generally 
granted  a  redemption  period  (one  year  for  farm  property 
and  six  months  for  non-farm  property)  in  the  foreclosure 
proceedings  before  his  property  is  put  up  for  sale.  At 
any  time  from  the  commencement  of  foreclosure 
proceedings  to  the  time  that  the  property  is  sold,  the 
farmer  can  bring  the  mortgage  arrears  up  to  date  and 
preserve  his  title  to  the  property. 

Mortgage  lending  can  be  a  most  attractive  form  of 
financing  in  many  circumstances.  The  key  is  to  become 
familiar  with  the  alternatives,  then  seek  professional 
advice  before  entering  into  any  agreements. 

Agreement  for  Sale 

Another  common  form  of  financing  land  is  the 
Agreement  for  Sale.  The  landowner  enters  into  a  longer 
term  agreement  whereby  a  purchaser  agrees  to  pay 
through  several  installments  over  time  the  full  purchase 
price.  The  title  to  the  land  remains  in  the  name  of  the 
original  owner  until  such  time  as  the  full  purchase  price 
has  been  received.  Generally,  the  purchaser  is  granted 
possession  to  the  lands  as  if  he  were  an  actual  owner, 
provided  he  continues  to  pay  the  installments  under  the 
Agreement.  In  law,  an  Agreement  for  Sale  is  very 
similar  to  a  mortgage,  even  though  the  original  owner 
remains  on  title.  Should  a  purchaser  default  in  his 
payments  on  an  Agreement  for  Sale,  then  the  owner 
(vendor)  must  enter  into  foreclosure  proceedings  under 
virtually  the  same  rules  and  procedures  as  those  for  the 
mortgage  lender  described  above.  This  is  a  common 
form  of  financing  used  when  the  party  wishing  to  sell  his 
property  is  also  willing  to  provide  some,  or  all,  of  the 
financing. 

The  purchaser  under  an  Agreement  for  Sale  protects 
his  interest  in  the  land  by  filing  in  the  appropriate  Land 
Titles  Office  a  caveat,  which  shows  that  he  has  an 
interest  in  the  property. 

Caveats 

In  Alberta,  a  caveat  is  used  to  register  and  protect 
many  types  of  interests  in  land  and  should  be  discussed 
briefly  at  this  point.  A  caveat  itself  is  not  an  interest  in 
land  but  provides  notice  that  pursuant  to  some  type  of 
written  document  or  circumstance,  there  exists  an 
interest  in  the  property.  It  is  the  written  document  or 
particular  circumstance  which  determines  what  the 
interest  is  and  the  document  may,  or  may  not,  be  filed 
with  the  caveat  itself.  Most  importantly,  the  priority  of 
the  interest  is  generally  determined  by  the  date  and  the 
time  of  filing  the  caveat.  Caveats  are  used  for 
Agreements  for  Sale,  as  noted  above,  for  Lease 
Agreements,  Options  to  Purchase,  Purchase 
Agreements.    Surface    Rights    Leases,  Development 
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Agreements,  Mortgage  Amending  Agreements,  Trust 
Agreements,  to  mention  but  a  few. 

Easements  and  Utility  Rights  of  Way 

In  Alberta,  many  institutions  such  as  public  utilities, 
municipalities,  counties,  cities  and  certain  private 
corporations  can,  through  following  the  proper 
procedures,  obtain  from  the  owner  of  the  land  an 
easement  or  utility  right  of  way.  These  interests  are 
registered  directy  on  the  title  of  the  landowner  and 
become  a  permanent  and  perpetual  charge  against  the 
property.  Often,  the  owner  is  allowed  to  use  the  surface 
over  or  under  the  utility  right  of  way,  but  only  so  long  as 
the  owner  of  the  easement  or  utility  right  of  way  sees  fit. 
A  purchaser  of  land  should  inquire  before  buying  the 
property  precisely  as  to  where  and  what  these  easements 
and  utility  rights  of  way  mean  to  the  owner.  Should  he 
buy  property  so  encumbered,  these  particular  charges 
cannot  be  removed  and  a  new  owner  will  be  left  to  live 
with  the  rights  that  the  holders  of  the  easements  or 
utility  right  of  ways  may  determine. 

Builders'  Liens 

Land  in  Alberta  may  be  encumbered  by  what  is 
called  a  "Builders'  Lien."  This  is  a  specific  charge 
against  land  available  to  individuals  and  companies  that 
construct  or  supply  materials  for  improvements  made  on 
land.  Should  a  contractor  or  sub-contractor  or  material 
supplier  remain  unpaid  for  his  work,  he  may  file  a 
Builders'  Lien  within  35  days  from  the  date  on  which  he 
last  worked  under  the  contract  or  supplied  materials  to 
the  property.  A  lien  is  often  filed  when  a  dispute  arises 
between  the  owner  and  the  contractor  as  to  the  quality 
and  sufficiency  of  the  work.  The  owner  does  not  wish  to 
pay  for  work  he  feels  is  deficient  and  the  contractor 
claims  he  has  properly  completed  the  project  and  should 
be  paid.  Once  properly  filed,  a  Builders'  Lien  holds  the 
land  as  security  for  the  unpaid  or  disputed  account,  and 
provides  a  process  to  resolve  the  issues  between  the 
parties.  Filing  a  Builders'  Lien  and  any  settlement 
thereof  should  only  be  made  with  the  assistance  of  a 
lawyer. 

A  farmer  who  by  contract  arranges  for  the 
construction  of  new  buildings  on  his  property  should  also 
take  steps  to  protect  his  position  before  a  Builders'  Lien 
dispute  arises.  The  most  important  consideration,  and 
the  one  which  is  often  forgotten,  is  to  have  a  written 
construction  contract  outlining  all  the  terms,  including 
price,  time  of  payment,  and  when  the  project  is  to  be 
completed. 

Through  its  existence,  the  Builders'  Lien  Act  has 
created  a  policy  whereby  the  landowner  holds  back  a 
portion  of  the  contract  price  until  35  days  after 
completion.  Should  a  dispute  arise  and  a  Builders'  Lien 


be  filed,  then  the  Act  provides  a  procedure  whereby  the 
landowner  can  pay  the  held  back  portion  into  court  and 
have  the  lien  discharged.  The  money  paid  into  court 
stands  as  security  until  the  dispute  is  resolved.  A  farmer 
without  a  written  contract  may  have  considerable 
difficulty  in  settling  the  amount  of  money  to  be  paid 
into  court.  This  only  adds  to  the  difficulties  and  expense 
in  having  the  Builders'  Lien  removed  from  his  title.  A 
farmer  should  discuss  with  his  lawyer  the  construction 
contract  and  all  terms  relating  to  it  and  should  carefully 
follow  his  lawyer's  instructions  regarding  the  payment  of 
monies  to  the  contractor. 

Other  Encumbrances 

It  is  important  to  mention  at  this  point  that  there  are 
several  charges  to  land  that  affect  an  owner's  rights  to 
his  property,  but  which  do  not  appear  on  the  Certificate 
of  Title.  Taxes  are  a  certainty  in  our  modern  world  and 
must  always  be  considered.  All  municipalities,  counties, 
towns  and  cities  have  been  granted  the  authority  by  the 
province  to  collect  property  taxes  on-  land  within  their 
boundaries.  Should  a  landowner  fail  to  pay  these  taxes, 
then  the  municipality,  county,  town  or  city  has  by 
statute  the  right  to  take  and  sell  the  land  for  these 
unpaid  taxes.  A  tax  notice  may  be  placed  on  the 
Certificate  of  Title,  but  in  many  cases  is  not.  Therefore, 
a  purchaser  of  land  should  always  make  inquiries  as  to 
what  taxes  may  be  outstanding  on  the  property  before 
he  pays  over  the  purchase  price. 

Another  common  form  of  encumbrance  is  the  "Writ 
of  Execution."  This  is  a  document  which  is  filed  when 
an  individual  has  an  unpaid  Judgment  against  him  (a 
Judgment  being  an  order  of  the  court  for  payment  of  a 
debt).  These  Writs  of  Execution  are  not  filed  on  title, 
however,  but  are  filed  in  the  Land  Titles  Office  under  a 
separate  system  called  the  "General  Registry."  A  Writ 
of  Execution,  once  filed,  will  restrict  the  landowner 
(Judgment  Debtor)  from  transferring,  mortgaging  or 
dealing  with  the  title  to  his  property  until  the  Judgment 
is  paid  and  the  Writ  of  Execution  removed.  A  purchaser 
of  land  should  search  the  General  Registry  under  the 
name  of  the  landowner,  and  should  see  that  this  is  done 
before  any  monies  are  paid  for  the  purchase  of  land  in 
Alberta. 

Restrictions  on  foreign  ownership  of  land  is  a  new 
trend  in  our  legal  system  and  Alberta  has  already 
experienced  temporary  legislation  restricting  foreigners 
from  purchasing  farm  property.  Many  provinces  in 
Canada  have  permanent  restrictions  preventing 
foreigners  and  foreign  controlled  corporations  from 
owning  land  within  their  boundaries  and  Alberta  may, 
at  some  time,  choose  to  do  the  same.  A  prudent 
landowner  who  has  received  a  purchase  offer  from  an 
individual  or  corporation  that  is  a  non-resident  should 
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first  inquire  as  to  whether  or  not  this  individual  or 
corporation  is  legally  entitled  to  buy  land. 

The  Income  Tax  Act  must  not  be  forgotten.  Should  a 
person  purchase  land  from  an  individual  or  corporation 
that  is  not  a  resident  of  Canada,  then  the  purchaser 
must  be  very  careful  how,  and  to  whom,  he  pays  the 
purchase  monies.  The  Income  Tax  Act  requires  that  a 
percentage,  up  to  25%,  of  the  purchase  price  be  paid  to 
the  federal  government  if  the  landowner  is  a 
non-resident.  The  onus  is  placed  on  the  purchaser  to 
make  proper  inquiry  as  to  the  residency  of  the  vendor. 
Should  he  not  make  this  inquiry,  and  not  turn  over  the 
percentage  due  to  the  federal  government,  he  will  be 
required  under  the  Income  Tax  Act  to  pay  this 
percentage  in  addition  to  the  purchase  monies  already 
turned  over. 

Transferring  and  Dealing  in  Land 

In  a  typical  land  transaction,  the  vendor  and  the 
purchaser  will  prepare  a  written  "Offer  to  Purchase  and 
Interim  Agreement."  This  is  often  done  with  the 
assistance  of  a  real  estate  agent  and  on  a  standard 
printed  form.  Here  the  parties  sort  out  between 
themselves  details  of  the  transaction,  the  date  of  transfer 
and  arrange  for  the  payment  of  monies.  Following  this, 
both  parties  execute  the  document.  Each  party  then 
proceeds  to  a  lawyer's  office  to  instruct  the  solicitor  on 
the  completion  of  the  transaction.  The  serious  problem 
with  this  procedure  is  that  the  Offer  to  Purchase  and 
Interim  Agreement  is  the  binding  contract  between  the 
parties  once  it  is  signed.  Should  the  agreement  not  deal 
with  important  matters  or  not  fully  describe  all  of  the 
adjustments  and  arrangements,  the  lawyer  is  in  a  very 
difficult,  if  not  impossible,  position  when  he  tries  to 
correct  these  deficiencies.  To  avoid  a  binding  agreement 
between  the  parties  which  must  be  varied  and  amended, 
it  is  strongly  urged  that  before  any  agreements  dealing 
with  the  purchase  or  sale  of  property  are  executed,  a  few 
minutes  be  spent  with  a  lawyer.  The  nominal  expense 
incurred  in  such  a  discussion  is  insignificant  when 
compared  to  the  problems  which  can  arise  once  the 
document  is  signed. 

Following  the  completion  of  the  Offer  to  Purchase 
and  Interim  Agreement,  the  lawyer  has  many  other 
responsibilities  which  are  equally  as  important  but 
which  can  generally  be  handled  without  difficulty  if 
there  is  a  proper  agreement.  Should  he  act  for  the 
vendor,  he  protects  the  owner's  title  to  the  land  until 
such  time  as  the  full  purchase  proceeds  are  received.  He 
also  must  attend  to  the  removal  of  any  charges  to  the 
land  such  as  mortgages,  caveats.  Builders'  Liens,  etc. 
The  lawyer  for  the  purchaser  must  ensure  that  upon  the 
proper  payment  of  the  proceeds,  his  client  receives  title 
to  the  land  in  accordance  with  the  agreement.  He  must 


ensure  that  all  encumbrances  not  contemplated  in  the 
agreement  are  removed  and  that  all  taxes  have  been 
paid  and  adjusted.  As  a  general  rule,  these  are  not  tasks 
which  the  individual  parties  to  the  transaction  can 
handle  themselves.  Even  the  most  experienced 
businessman  may  overlook  some  important 
considerations  which  could  be  very  difficult  to  rectify 
once  the  transaction  has  been  completed. 

Conclusion 

It  is  hoped  that  these  comments  have  at  least 
conveyed  to  the  reader  the  complexity  of  our  land  law. 
For  many  individuals,  the  purchase  of  land  is  the  largest 
single  transaction  that  they  will  get  involved  in.  Even 
the  simplest  of  transactions  carry  with  them  the  risks  of 
those  unidentified  charges  and  encumbrances 
mentioned.  In  most  circumstances,  land  must  be  viewed 
as  an  extremely  valuable  commodity,  and  due  to  the 
large  number  of  laws  and  regulations  which  now  apply 
to  it,  an  individual  takes  a  sizeable  risk  when  he  deals  in 
land  without  professional  assistance. 


10 


CHAPTER  3 


Wills  and  Estate  Planning 

Raymond  W.  Bradley  and  Veneta  Roth' 


Introduction 

Almost  four  hundred  years  ago,  Sir  Francis  Bacon 
said: 

Men  fear  death  as  children  fear  to  go  in  the  dark...  . 

The  poet's  statement  seems  to  hold  true  today,  at  least 
to  the  extent  that  many  people  are  reluctant  to  face  the 
possibility  of  their  own  death  even  to  the  limited  extent 
necessary  to  compel  them  to  draw  a  Will  or  otherwise  to 
do  some  estate  planning.  The  law  recognizes  this 
reluctance  and  provides  for  the  disposition  of  property 
where  a  Will  has  not  been  made,  or  where  a  Will  has 
not  disposed  of  all  the  testator's  property.  In  Alberta, 
The  Intestate  Succession  Act,  frequently  referred  to  as 
the  Poor  Man's  Will,  determines  who  is  to  receive, 
property  on  an  intestacy  or  a  partial  intestacy.  The  Act 
is  designed  to  accommodate  the  typical  situation  and 
may  well  not  be  suitable  in  many  instances.  Not  only  is 
the  owner  of  property  entitled  to  determine  the 
disposition  of  that  property  but  he  is  also  the  person  in 
the  best  position  to  recognize  and  make  provision  for  the 
persons  for  whom  he  bears  responsibility.  Estate 
planning  is  both  a  right  and  a  duty. 

The  purpose  of  estate  planning  is  to  provide  for  those 
for  whom  one  bears  responsibility  or  those  for  whom  one 
wishes  to  provide  maximum  enjoyment  of  property  by 
minimizing  taxes  and  other  costs  to  build  an  estate  and 
to  preserve  property  intact  for  later  disposition  and  to 
facilitate  the  transmission  or  transfer  of  property. 
Although  estate  planning  almost  invariably  includes  the 
drawing  of  a  Will,  it  is  not  limited  to  a  Will.  A  Will  is 
primarily  a  vehicle  for  testamentary  dispositions,  that  is, 
dispositions  of  property  which  in  no  way  take  effect  until 
death;  whereas  estate  planning  frequently  encompasses  a 
wider  range  of  dispositions  of  property.  The  estate 
planning  tools  which  are  used,  like  the  provisions  of  a 
Will,  depend  upon  individual  circumstances  and 
requirements. 

The  scope  of  this  paper  does  not  permit  extensive 
analysis  of  estate  planning  tools,  their  relative 
advantages      and      disadvantages      and  particular 
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applications.  Reference  will  be  made  to  some  estate 
planning  tools  but  the  emphasis  of  the  paper  will  be  on 
the  Will  both  because  the  Will  is  a  minimal  estate 
planning  tool  and  because  the  Will  provides  great 
flexibility. 

Estate  Planning 

Estate  planning  is  concerned  both  with  the 
accumulation  and  the  disposition  of  property.  Insurance 
policies  and  Registered  Retirement  Savings  Plans  are 
common  methods  of  providing  funds  at  a  given  time. 
Insurance  policies  may  be  purchased  to  meet  the  needs 
of  varying  situations  such  as  the  provision  of  funds  for 
taxes  or  the  provision  of  funds  to  enable  partners  or 
shareholders  to  acquire  the  interest  of  the  deceased. 
Registered  Retirement  Savings  Plans  may  be  used  to 
provide  an  annuity  during  the  lifetime  of  the  deceased  or 
to  provide  a  fund  upon  death.  There  are,  of  course, 
many  ways  to  accumulate  property  but  the  stress  of  this 
paper  will  be  upon  the  disposition  of  property. 

Before  dealing  with  testamentary  dispositions,  it  is 
advisable  to  comment  briefly  on  other  methods  of 
disposing  of  property.  These  other  methods  may  be  a 
part  of  estate  planning  in  some  circumstances. 

Inter  Vivos  Gifts 

A  person  intending  to  make  a  gift  of  his  property  may 
intend  the  gift  to  operate  at  once.  This  is  known  as  an 
inter  vivos  transaction  as  the  gift  takes  place  during  the 
lifetime  of  the  donor.  It  is  important  to  distinguish 
between  inter  vivos  and  testamentary  transactions 
because  different  legal  requirements  must  be  met  in 
order  that  each  transaction  be  valid. 

For  an  inter  vivos  transaction  to  be  valid  it  must  be 
made  to  operate  immediately  and  not  only  on  the  death 
of  the  donor.  In  order  that  a  valid  gift  of  land  be  made, 
a  deed  (a  written  document  under  seal  containing  the 
formal  words  appropriate  to  the  transfer  of  the  estate'or 
interest  in  land  intended)  is  required.  For  a  valid  inter 
vivos  disposition  of  personal  property,  delivery  of  the 
thing  itself  is  a  requirement  of  law  except  where  a  deed 
is  used.  The  transfer  of  intangible  property  by  a  deed  of 
gift  is  quite  common  (for  example,  an  assignment  of  a 
debt  owed  to  the  donor),  but  except  in  the  case  of 
intangibles,  other  personal  property  is  rarely  given  by 
deed.  In  the  case  of  intangibles  where  there  is  an 
essential  document  of  title  in  existence,  the  delivery 
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thereof  to  the  donee  will  usually  suffice  but  in  the  case 
of  other  personal  property,  an  actual  manual  delivery  of 
the  property  itself  is  required  if  it  is  at  all  practicable. 

Trusts 

Property  may  be  given  so  as  to  allow  the  donor  to 
retain  an  interest  in  it  until  he  dies.  Legal  title  to  the 
property  is  usually  held  by  trustees  who  hold  the  title  in 
trust  for  the  benefit  of  the  donor  during  his  life  and 
afterwards  upon  trust  for  the  person  or  persons  the 
donor  wishes  to  benefit  on  his  death.  This  device  is 
called  an  inter  vivos  trust.  Those  who  are  to  get  the 
property  when  the  donor  dies  may  not  have  any  right  to 
the  actual  enjoyment  of  the  property  during  the  donor's 
lifetime.  The  donor  may  be  entitled  to  any  income  or 
profits  that  arise  from  the  property  during  his  lifetime. 
As  in  the  case  of  a  Will,  the  enjoyment  of  the  property 
by  the  beneficiaries  of  the  trust  may  be  postponed  until 
after  the  donor's  death. 

The  advantage  of  such  a  transaction  over  an 
immediate  gift  is  that  the  donor  does  not  deprive  himself 
of  the  property  during  his  lifetime.  The  donor,  however, 
has  actually  given  something  during  his  lifetime,  that  is, 
the  present  right  to  the  future  enjoyment  of  the  property 
and  the  transaction  is  therefore  inter  vivos  rather  than 
testamentary.  Although  those  who  are  to  get  the 
property  after  the  donor's  death  have  no  interest  in 
possession  until  his  death,  they  nevertheless  have  an 
interest,  a  future  interest  which  is  recognized  by  law  as 
being  an  actual  interest  in  the  property  during  the 
donor's  lifetime.  As  a  result,  so  far  as  the  rules 
governing  its  validity  are  concerned,  the  transaction  is 
every  bit  as  much  a  gift  inter  vivos  as  an  immediate  gift 
and  the  rules  relating  to  validity  of  testamentary 
dispositions  do  not  have  to  be  met.  This  conclusion  is  not 
changed  by  the  donor  retaining  the  power  to  revoke  the 
gift  entirely;  the  fact  remains  that  it  gives  an  interest 
until  it  is  revoked. 

As  in  the  case  of  contracts  there  is  a  wider  power  in 
the  donor  to  create  a  trust  in  any  manner  which  he  sees 
fit.  Thus,  the  trust  may  be  used  to  give  a  present 
enjoyment  in  the  property  to  the  ultimate  beneficiaries 
as  well  as  to  retain  sufficient  income  to  meet  the 
requirements  of  the  donor.  In  such  a  situation  the  power 
to  vary  or  revoke  the  trust  may  be  essential  for  the 
continued  welfare  of  the  donor.  Although  a  trustee  may 
also  be  a  beneficiary,  it  is  certainly  ill  advised  to  merely 
transfer  property  to  the  beneficiary  during  one's  lifetime 
on  the  hope  that  one's  needs  will  be  looked  after  as  a 
result  of  that  gift.  At  a  very  minimum,  a  trust  document 
should  be  drawn  with  provision  for  variation  to  meet 
changing  circumstances. 


Donatio  Mortis  Causa 

The  type  of  gift  known  as  donatio  mortis  causa  is  very 
close  in  nature  to  a  Will  because  the  donor  may,  as  in 
the  case  of  a  Will,  revoke  it  at  any  time  before  his  death 
and  like  a  Will,  too,  it  fails  automatically  if  the 
beneficiary  dies  before  the  donor.  Like  a  Will,  it  is 
conditional  on  the  death  of  the  donor.  Unlike  a  Will, 
however,  to  be  valid  it  must  be  made  in  contemplation 
of  death  from  an  existing  peril  and,  if  the  donor  is  in 
peril  from  some  particular  illness  or  special  danger,  the 
gift  is  automatically  revoked  by  the  donor's  recovery 
from  that  illness  or  the  passing  of  the  danger  without 
there  being  required  any  act  of  revocation  such  as  is 
required  in  the  case  of  a  Will.  Like  a  gift  inter  vivos,  a 
delivery  of  the  thing  itself  or  a  deed  is  essential.  The  gift 
takes  effect,  although  conditionally,  before  death  and 
immediately  when  delivery  occurs  and  therefore  is  not 
testamentary  but  is  valid  as  a  form  of  gift  inter  vivos. 
This  form  of  disposing  of  property  is  not,  strictly 
speaking,  an  estate  planning  tool  and  indeed  it  is  used  in 
circumstances  where  there  has  not  been  sufficient  estate 
planning. 

Corporate  Estate  Planning 

Other  estate  planning  tools  have  developed  as  a  result 
of  our  system  of  holding  land  and  our  corporate  system. 
A  carefully  structured  company  may  offer  many 
advantages  such  as  providing  income  for  children  while 
attracting  a  reduced  tax.  The  company  may  also  be 
structured  so  as  to  give  the  donor  parent  management 
and  control  of  the  company  in  his  lifetime  while  not 
building  up  the  value  of  his  own  shares  so  as  to  create 
an  asset  which  will  attract  substantial  taxes  on  his 
death.  The  estate  freeze  is  an  estate  planning  tool  which 
results  from  our  system  of  corporate  laws. 

Joint  Tenancy 

Joint  tenancy  is  a  very  useful  estate  planning  tool 
particularly  as  between  spouses.  Where  property  is  held 
in  joint  tenancy  each  tenant  holds  an  undivided  interest 
during  the  lifetime  of  all  the  tenants.  Upon  the  death  of 
one  or  more  tenants,  the  property  passes  automatically 
to  the  surviving  tenants.  This  is  a  very  useful  tool  as  the 
cost  of  transmission  is  far  smaller  than  the  cost  of 
transfer;  however,  one  should  bear  in  mind  two  possible 
disadvantages.  Property  passes  at  the  time  that  the  joint 
tenancy  is  created  and  joint  tenants  may  seek  partition 
and  sale  of  the  property.  Further,  if  one  holds  property 
in  his  own  name  and  wishes  to  change  the  property  into 
a  joint  tenancy,  a  disposition  attracting  immediate  tax 
consequences  may  be  created. 

It  is  obvious  that  there  are  many  estate  planning  tools, 
many  methods  of  disposing  of  property  and  many 
different  ways  to  provide  for  individual  circumstances 
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and  requirements  as  well  as  for  possible  changes  in 
circumstances.  What  tools  are  used  and  how  and  when 
property  dispositions  are  made  depend  on  individual 
circumstances.  The  purpose  of  the  foregoing  discussion 
has  been  merely  to  draw  attention  to  the  vast  range  of 
possibilities.  The  rest  of  this  paper  will  deal  with  the 
Will,  probably  the  single  most  useful  estate  planning 
tool. 

The  Nature  of  a  Will 

The  definitive  characteristic  of  a  Will  is  a 
testamentary  disposition.  A  testamentary  disposition 
allows  the  testator  to  retain  his  property  under  his  own 
absolute  control  until  his  death,  neither  limiting  his  full 
rights  of  ownership  nor  conferring  any  benefit,  however 
slight,  on  the  persons  he  wishes  to  benefit  until  the 
moment  of  his  death.  Thus  a  Will  is  said  to  be 
dependent  on  death  for  its  vigor  and  effect.  A  corollary 
of  this  characteristic  is  that  a  Will  is  revocable,  that  is, 
it  may  be  withdrawn  or  recalled.  Similarly,  a  Will  may 
be  changed  in  part  or  in  its  entirety  by  the  testator 
drawing  a  Codicil  or  a  new  Will. 

Because  of  the  peculiar  nature  of  testamentary 
dispositions,  the  Will  has  developed  into  a  highly  flexible 
instrument.  Unlike  inestate  succession  legislation,  which 
applies  the  same  rules  for  the  disposition  of  property 
regardless  of  individual  circumstances,  a  Will  can  be 
used  to  give  personal  instructions  regarding  the 
disposition  of  property.  These  personal  instructions  are 
more  likely  to  meet  the  requirements  of  the  persons  for 
whom  the  testator  wishes  to  provide.  Further,  where 
there  is  a  Will,  less  time  and  expense  may  be  involved  in 
distributing  the  estate.  Special  provisions  can  be  made 
for  the  retention  of  property  such  as  a  business  or  a 
farm  until  such  time  as  the  property  can  be  properly  and 
profitably  disposed  of.  The  Will  may  also  be  used  to 
clarify  certain  transactions  such  as  the  proceeds  of  a  life 
insurance  policy,  the  assets  of  a  joint  bank  account  and 
gifts  or  loans,  which  may  or  may  not  be  testamentary  in 
character.  Further,  the  Will  can  be  used  to  prevent  the 
vagaries  often  caused  by  the  Alberta  Survivorship  Act 
which  provides  that  when  two  or  more  persons  die  in 
circumstances  rendering  it  uncertain  which  survived  the 
other,  the  younger  is  presumed  to  have  survived  the 
older.  Thus,  if  the  wife  is  younger  than  her  husband,  the 
husband's  property  would  pass  to  the  wife  and  then  be 
distributed  according  to  her  Will,  or  if  she  has  none,  to 
her  next  of  kin.  This  difficulty  can  be  avoided  by 
including  a  survivorship  clause  in  a  Will  providing  that 
a  beneficiary  must  survive  the  testator  for  a  period  of 
time,  usually  thirty  (30)  days.  The  testator  may  then 
name  other  beneficiaries  if  the  first  beneficiary  does  not 
survive  him  by  that  period  of  time.  In  conclusion,  the 
Will  is  an  instrument  through  which  personal  directions 


can  be  given  to  ensure  that  the  specific  needs  and 
circumstances  of  the  various  beneficiaries  are  met. 

The  Requirements  of  a  Valid  Will 

Two  disparate  considerations  have  been  in  the  minds 
of  legislators  in  relation  to  Wills  and  these 
considerations  have  resulted  in  two  widely  different 
forms  of  Wills.  On  the  one  hand,  the  law  considers  that 
it  is  better  for  a  person  to  die  testate.  On  the  other  hand, 
the  law  considers  the  great  possibility  for  fraud  where 
the  maker  of  the  instrument  disposing  of  property  is 
never  available  to  explain  the  intent  of  the  instrument. 
This  situation  has  resulted  in  holograph  Wills  and 
formal  Wills.  The  requirements  of  each  are  different  as 
the  stress  in  a  holograph  Will  is  to  enable  persons  to  die 
testate  while  the  stress  in  a  formal  Will  is  to  prevent 
fraud. 

The  requirements  of  a  holograph  Will  are  simple  and 
are  designed  to  enable  any  person  to  make  a  Will 
without  legal  assistance.  Even  here,  however,  provision  is 
made  to  minimize  the  possibility  of  fraud.  A  holograph 
Will  must  be  written  wholly  in  the  handwriting  of  the 
testator  and  signed  by  him.  A  holograph  Will  does  not 
require  any  witnesses  whatsoever.  It  is  important  that 
the  document  clearly  appears  to  be  a  Will  although  the 
courts  may  look  at  surrounding  circumstances  to  decide 
whether  the  necessary  testamentary  intent  was  present. 
Generally  speaking,  the  requirements  of  a  holograph 
Will  can  be  met  by  a  statement  in  the  document  that  it 
is  a  Will,  a  statement  of  the  property  owned  by  the 
testator,  the  persons  to  whom  the  property  is  to  pass  and 
the  proportion  or  a  description  of  a  property  passing  to 
each  person.  The  document  should  also  name  an 
executor  and  should  be  signed  at  the  end  so  as  to  show 
that  it  is  a  final  and  complete  document.  The  law  in 
Alberta  provides  that  a  holograph  Will  which  meets 
these  conditions  is  a  valid  form  of  a  Will;  this  is  not 
necessarily  the  case  in  other  provinces  or  jurisdictions  in 
Canada. 

The  second  type  of  Will  is  a  formal  Will.  The 
requirements  as  to  testamentary  intent  and  clarity  as  to 
property  and  disposition  of  property  are  the  same  in 
both  types  of  Wills  as  is  the  requirement  that  the 
document  be  signed  at  its  end.  The  major  difference  is 
that  a  formal  Will  must  be  attested  by  two  witnesses. 
The  two  witnesses  must  sign  in  each  other's  presence 
and  in  the  presence  of  the  testator.  The  witnesses  should 
also  see  the  testator  sign  although  it  is  sufficient  if  the 
testator  acknowledges  to  the  witnesses  that  the  signature 
is  his.  The  witnesses  do  not  need  to  know  the  contents  of 
the  Will  nor  in  fact  do  they  even  need  to  know  that  it  is 
a  Will  which  they  are  witnessing  although  it  is  better 
that  they  know  this  as  it  later  prevents  uncertainty. 
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Witnesses  should  be  selected  with  some  care  as  they 
will  later  be  required  to  take  an  oath  concerning  the 
execution  of  the  Will.  Hence  they  should  be  people  who 
are  easy  to  locate  and  whose  word  will  be  readily 
accepted.  Care  should  be  taken  that  neither  witness  is  a 
beneficiary  under  the  instrument  nor  the  spouse  of  a 
beneficiary  under  the  instrument  as  the  act  of  witnessing 
the  instrument  will  disqualify  that  witness  or  his  spouse 
from  taking  any  benefit  under  the  instrument.  Even 
when  the  instrument  being  executed  is  not  a  Will  but 
merely  a  Codicil  to  a  former  Will,  this  rule  may  be 
applied  to  the  former  instrument. 

Because  the  courts  adhere  to  the  principle  that  it  is 
better  for  a  person  to  die  testate,  they  will  attempt  to 
find  a  valid  Will  if  possible.  Where  a  Will,  although 
intended  to  be  a  formal  Will,  has  not  met  those 
requirements,  the  courts  will  attempt  to  find  a  valid 
holograph  Will.  This  situation  arises  most  commonly 
where  a  testator  has  obtained  a  printed  stationer's  form 
and  filled  in  the  blanks  in  his  own  handwriting.  Only  the 
handwritten  portions  of  the  instrument  are  considered  a 
part  of  the  testator's  Will.  The  result  is  usually  a  list  of 
names  and,  possibly,  a  list  of  property.  From  a  bare  list 
it  is  understandably  difficult  to  determine  the  testator's 
intent.  The  use  of  printed  forms  is  inadvisable  as  failure 
to  meet  the  technical  requirements  of  a  formal  Will  will 
lead  to  confusion  or  might  invalidate  the  Will  entirely. 

Who  May  Make  a  Will? 

Anyone  who  is  over  the  age  of  eighteen  and  capable 
of  appreciating  what  he  is  doing  can  make  a  valid  Will. 
A  person  who  is  under  the  age  of  eighteen  but  who  is 
married  or  in  the  armed  forces  can  also  make  a  Will. 
The  test  of  soundness  of  mind  for  the  purpose  of  making 
a  Will  depends  upon  whether  the  testator  understands 
the  nature  of  the  act  and  its  effect,  the  extent  of  the 
property  in  his  estate  and  the  extent  of  the  claims  upon 
his  property  to  which  he  ought  to  give  effect.  However, 
if  the  person  suffers  from  a  delusion  which  no  rational 
person  would  believe  and  if  the  delusion  affects  the  way 
in  which  he  disposes  of  property,  the  disposition  will  not 
be  valid.  Where  there  is  any  question  as  to  the 
soundness  of  the  testator's  mind,  independent  legal  and 
medical  advice  should  be  sought  to  ensure  that  there  is 
some  recording  of  contemporary  evidence  of  the 
testator's  state  of  mind. 

There  is  a  further  requirement  as  fo  the  testator's 
state  of  mind  and  this  requirement  exists  apart  from 
soundness  of  mind.  This  requirement  is  that  the  testator 
must  intend  to  make  a  testamentary  document.  Hence, 
if  a  Will  is  executed  as  part  of  a  fraternity  initiation,  it 
will  not  be  a  valid  testamentary  document  because  the 
Will  was  not  made  with  the  proper  testamentary  intent. 
Further,  to  be  valid  a  Will  must  state  the  wishes  and 


intentions  of  a  testator  himself  and  not  words  put  in  his 
mouth  by  undue  influence  or  fraud  perpetrated  by 
another  person.  Undue  influence  may  be  brought  about 
by  threats  but  it  may  also  consist  of  more  subtle 
persuasion  or  the  overcoming  of  a  testator's  judgment.  If 
the  fraud  or  undue  influence  affects  only  part  of  the 
Will,  that  part  only  will  be  held  invalid. 

Alteration  and  Revocation 

A  formal  document  used  to  alter,  add  to  or  amend  an 
existing  Will  is  called  the  Codicil.  A  Codicil  must  meet 
the  technical  requirements  of  a  Will.  Changes  to  a  Will 
should  not  be  attempted  by  amending  or  altering  the 
original  document  because  such  an  attempt  requires  the 
re-execution  of  the  document.  Such  an  attempt 
frequently  results  in  litigation  and  rarely  results  in 
attaining  the  changes  sought  by  the  testator.  Thus,  the 
only  reliable  method  of  altering  or  amending  the 
provisions  of  a  Will  are  either  to  execute  a  Codicil  or  to 
execute  a  complete  new  Will. 

There  are  various  methods  of  revoking  a  Will.  A  later 
Will  or  a  Codicil  may  expressly  revoke  an  earlier  Will 
or  a  part  of  an  earlier  Will  by  a  statement  to  that  effect. 
Most  Wills  begin  with  a  clause  revoking  all  former 
Wills  and  testamentary  dispositions.  Such  a  clause 
ensures  that  the  current  document  is  the  only  statement 
of  a  testator's  intentions  from  that  time  forward.  The 
personal  representative  then  does  not  have  to  search  for 
any  earlier  documents.  Where  a  later  Will  or  Codicil 
does  not  have  a  express  revocation  clause,  revocation 
may  be  implied  if  the  terms  of  the  later  Will  or  Codicil 
are  inconsistent  with  the  terms  of  an  earlier  document. 
For  example,  if  a  testator  bequeaths  certain  property  to 
one  person  in  his  Will  and  then  in  a  later  Codicil 
bequeaths  the  same  property  to  another  person,  that 
part  of  the  Will  is  impliedly  revoked  by  the  Codicil  since 
the  terms  of  the  two  documents  are  inconsistent.  A  rule 
of  construction  in  such  a  case  is  that  the  later 
instrument  will  always  overrule  the  earlier.  Where 
changes  are  extensive,  it  is  advisable  to  execute  a 
complete  new  Will. 

A  Will  may  also  be  revoked  by  the  testator  putting  in 
writing  his  intention  to  revoke.  This  writing,  however, 
must  satisfy  the  requirements  of  either  a  holograph  or 
formal  Will. 

A  testator  may  also  revoke  his  Will  by  physically 
destroying  the  Will  with  the  intention  that  the 
destruction  amounts  to  a  revocation.  The  destruction 
must  be  by  the  testator  or  by  some  other  person  in  the 
presence  and  at  the  direction  of  the  testator.  The 
intention  must  not  be  conditional  upon  any  other  event 
or  circumstance. 

Generally,  a  testator  must  intend  to  revoke  his  Will. 
However,  there  is  one  circumstance  in  which  a  Will  is 
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automatically  revoked.  When  a  testator  marries,  a  Will 
executed  prior  to  his  marriage,  unless  executed  with  that 
particular  marriage  in  mind,  is  automatically  revoked. 

Once  a  Will  has  been  revoked,  it  may  be  revived  by 
re-execution  of  the  Will  such  as  to  meet  all  the  usual 
technical  requirements  or  through  incorporation  in  a 
valid  testamentary  instrument.  If  either  of  these 
methods  is  used,  it  is  essential  that  the  testator's 
intention  to  revive  or  incorporate  the  former  Will  be 
clear.  Again,  it  is  advisable  to  execute  a  complete  new 
Will. 

Although  a  Will  is  always  revocable  in  theory,  there 
are  some  situations  where  a  Will  is  not  in  fact  revocable. 
Where  a  person  has  drawn  and  executed  a  Will,  and 
without  revoking  that  Will,  becomes  permanently 
mentally  incapacitated,  the  Will  is  in  fact  no  longer 
capable  of  being  revoked.  Further,  a  testator  can  fetter 
his  right  to  change  his  Will  by  contracting  that  he  will 
not  change  his  Will  or  by  contracting  to  dispose  of 
property  in  a  certain  way  under  his  Will.  If  such  a 
contract  can  be  proven,  the  law  will  enforce  the  contract 
and  in  effect  prevent  the  testator  from  avoiding  his 
obligations  under  the  contract  by  making  a  different 
Will.  This  question  may  arise  where  two  persons  draw 
identical  Wills  leaving  all  the  property  to  the  survivor  of 
them  and  in  the  event  of  the  death  of  both  of  them,  to 
the  same  beneficiaries.  This  by  itself  is  not  sufficient  to 
support  the  contention  that  the  testators  intended  to 
contract  out  of  their  right  to  revoke  the  Wills  but  such  a 
contention  can  be  supported  by  this  circumstance. 

The  Contents  of  a  Will 

The  primary  purpose  of  a  Will  is  to  dispose  of 
property  upon  the  death  of  the  testator  in  accord  with 
the  testator's  wishes.  It  is  important,  then,  that  the  Will 
effect  a  disposition  of  the  entire  estate.  If  the  Will  does 
not  provide  for  the  disposition  of  the  entire  estate,  the 
remainder  will  pass  as  on  intestacy.  To  avoid  this  partial 
intestacy,  a  residue  clause  is  included.  A  residue  clause 
operates  on  that  part  of  the  estate  not  specifically 
mentioned  in  previous  dispositions  and  determines  who 
is  to  receive  that  part  of  the  estate.  In  that  way  the  Will 
deals  with  the  entire  estate  even  if  all  the  property  is  not 
specifically  mentioned. 

It  is  also  important  that  the  testator  have  a  full 
description  of  the  property  owned  by  him  and  of  the 
persons  whom  he  wishes  to  benefit.  Where  descriptions 
of  both  property  and  beneficiaries  are  complete  and 
accurate,  the  additional  expense  of  seeking  directions 
from  the  court  to  determine  just  which  property  was 
intended  or  who  was  intended  can  frequently  be  avoided. 
It  is  advisable  to  describe  beneficiaries  not  only  by  their 
full  names  but  also  by  their  relationship  to  the  testator. 
For  example,  "my  nephew  John  Smith"  is  preferable  to 


"John  Smith"  and  it  is  certainly  preferable  to  "John."  It 
is  perhaps  interesting  to  note  that,  at  law,  the  son  of  a 
testator's  wife's  brother  or  sister  is  not  a  nephew  of  the 
testator.  At  law,  the  term  nephew  or  niece  refers  only  to 
a  direct  bloodline. 

If  a  testator  is  making  a  specific  bequest  of  land,  then 
it  is  advisable  that  he  provide  a  legal  description  of  the 
land.  A  problem  may  arise  with  specific  bequests, 
however,  in  that  if  the  property  involved  is  disposed  of 
during  the  lifetime  of  the  testator,  the  intended 
beneficiary  gets  nothing.  The  gift  is  said  to  adeem  as  it 
is  no  longer  in  the  estate  of  the  testator.  Frequently,  it  is 
wiser  to  describe  the  gift  in  general  terms  so  that  the 
beneficiary  may  receive  whatever  property  of  that  kind 
is  in  the  estate  of  the  deceased  at  the  time  of  his  death 
rather  than  the  specific  property.  If  the  testator  wishes 
to  leave  a  house  to  a  particular  beneficiary  and  he 
bequeaths  that  house  by  its  legal  or  municipal 
description  and  the  house  is  sold  during  the  lifetime  of 
the  deceased  and  another  house  purchased,  the 
beneficiary  is  not  entitled  to  the  new  house.  This  house 
is  then  to  be  distributed  in  the  residue  or,  if  there  is  no 
residue  clause  in  the  Will,  it  is  distributed  on  intestacy. 
However,  if  the  testator  were  to  describe  the  house  as 
the  house  in  which  he  is  living  at  the  time  of  his  death 
or  any  house  which  he  owns  at  the  time  of  his  death 
other  than  one  in  which  he  is  living,  the  beneficiary 
would  receive  a  house  purchased  to  replace  a  house 
owned  by  the  testator  at  the  time  the  Will  was  made. 

From  the  above  it  is  clear  that  a  Will  should  be 
reviewed  periodically  so  that  it  may  be  kept  up  to  date 
with  respect  to  changes  in  property  and  in 
circumstances.  It  is  only  in  this  way  that  a  Will  can  be 
made  to  meet  the  specific  requirements  and  needs  of  a 
testator  and  the  persons  for  whom  the  testator  wishes  to 
provide.  Changes  made  in  the  property  holdings  of  the 
testator  during  his  lifetime  can  change  the  Will  of  the 
testator  into  something  he  had  never  intended.  The 
importance  of  drafting  a  Will  to  meet  at  least  some 
changes  in  circumstances  as  well  as  keeping  a  Will  up  to 
date  cannot  be  overemphasized.  A  Will  should  be 
reviewed  periodically,  perhaps  every  five  years  and 
whenever  major  changes  in  circumstances  occur. 

A  Will  may  be  used  to  provide  for  different 
eventualities  foreseen  by  the  testator.  A  testator  should 
bear  in  mind  the  possibility  that  intended  beneficiaries 
or  even  executors  may  predecease  the  testator.  In  the 
case  of  an  executor,  an  alternate  executor  should  be 
named.  In  the  case  of  beneficiaries,  provision  should  be 
made  for  the  disposition  of  property  which  would  have 
gone  to  the  beneficiary.  For  example,  if  a  child  of  a 
testator  predeceases  the  testator,  is  that  child's  share  to 
be  divided  among  that  child's  brothers  and  sisters  or  is  it 
to  pass  to  the  children  of  that  child?  Regard  should  also 
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be  made  to  the  Survivorship  Act,  which  provides  that 
where  two  persons  die  in  circumstances  where  it  is 
uncertain  who  survived,  the  younger  is  presumed  to  have 
survived  the  older.  Where  the  younger  is  a  beneficiary 
under  the  Will  of  the  older,  the  property  passes  to  the 
estate  of  the  younger  and  falls  to  be  distributed  under 
the  provisions  of  his  Will  or,  if  he  does  not  have  a  Will, 
upon  intestacy.  This  effect  can  be  prevented  by  a  clause 
in  the  Will  providing  that  the  beneficiary  must  survive 
the  testator  by  a  given  number  of  days.  The  usual 
number  of  days  is  30,  however,  a  lesser  number  such  as 
10  or  15  days  is  usually  sufficient  without  unduly 
restricting  the  administration  of  the  estate. 

Provision  may  also  be  made  for  the  distribution  of  the 
estate  in  the  event  that  both  the  spouse  and  the  children 
of  the  testator  predecease  the  testator  or  die  in  a 
common  disaster.  The  clause  used  to  do  this  is  called  a 
wipe  out  clause. 

Aside  from  being  an  instrument  which  enables  the 
testator  to  give  personal  instructions  regarding  the 
disposition  of  his  property  upon  his  death,  the  Will  can 
also  be  used  to  give  other  personal  instructions.  A  Will 
may  of  course  be  used  to  give  personal  instructions 
regarding  the  disposition  or  burial  of  the  testator's  body. 
The  Human  Tissue  Gift  Act  provides  that  a  person  18 
years  or  older  who  is  mentally  competent  and  is  making 
a  free  and  knowledgeable  decison  may  consent  to  have  a 
specified  tissue  removed  from  his  body  and  transplanted 
into  another  living  person  or  he  may  consent  to  the  use 
of  his  body  for  medical  or  scientific  purposes  after 
death.  The  consent  may  be  in  writing  and  may  be  made 
within  a  Will.  Because  of  the  limited  time  in  which  a 
transplant  can  be  effected,  it  is  advisable  that  the 
executor  and  close  members  of  the  family  be  aware  of 
the  desire  of  the  testator.  The  appropriate  consent  may 
also  be  spoken  in  the  presence  of  two  witnesses  during 
the  last  illness. 

Guardians 

A  Will  may  also  be  used  to  appoint  guardians  for 
infant  children  and  this  may  frequently  be  the  most 
compelling  reason  for  drawing  a  Will.  In  Alberta,  the 
guardianship  of  an  infant  is  split  into  the  guardianship 
of  the  person  and  the  guardianship  of  the  estate  of  the 
child.  The  Public  Trustee  is  automatically  the  guardian 
of  the  estate  of  all  children.  In  order  for  a  person  other 
than  the  Public  Trustee  to  become  the  guardian  of  the 
estate  of  a  child,  that  person  must  bring  an  application 
to  the  Court  to  be  so  appointed  and  must  post  a  bond 
usually  in  twice  the  amount  of  the  estate  of  the  child. 
This  provision  applies  to  the  parents  of  the  child  as  well 
as  to  others.  If  one  wishes  to  have  someone  other  than 
the  Public  Trustee  administer  the  estate  of  an  infant, 
express  provision  should  be  made  in  the  Will;  however. 


such  a  step  should  not  generally  be  taken  unless  there  is 
some  compelling  reason  to  do  so.  If  the  guardian  of  the 
estate  of  a  child  is  someone  other  than  the  Public 
Trustee,  he  must  not  only  invest  and  look  after  the 
property  of  the  infant  but  must  account  yearly  to  the 
Court.  Of  course  it  must  be  remembered  that  naming 
the  guardian  of  the  estate  of  children  within  a  Will  will 
not  automatically  constitute  that  person  a  guardian  of 
the  estate  of  the  child  as  he  must  still  apply  to  the  Court 
to  be  appointed  as  such. 

What  is  essential,  however,  is  that  a  guardian  of  the 
person  of  the  infant  child  be  named  in  the  Will. 
Guardians  should  be  selected  with  great  care  to  ensure 
that  the  children  are  provided  with  substitute  parents 
who  can  provide  a  new  environment  which  will  be  as 
close  as  possible  to  that  in  the  present  home  in  religion, 
discipline,  health  and  education.  Grandparents  should 
not  be  automatically  appointed  guardians  because  they 
are  frequently  beyond  an  age  where  they  can  enjoy  the 
full  time  responsibility  of  rearing  children.  Further,  the 
children  will  need  grandparents  as  well  as  substitute 
parents  and  it  is  not  fair  either  to  the  grandparents  or 
the  children  to  deprive  them  of  the  grandparent/child 
relationship.  Where  there  are  older  children  in  the 
family  who  have  reached  the  age  of  majority,  these 
children  may  well  be  in  a  position  to  be  guardians  of  the 
younger  children.  Normally  this  is  a  good  choice  as  the 
older  child  has  grown  up  in  the  same  environment  and 
shares  with  the  parents  similar  views  on  religion, 
discipline  and  education.  Aunts  and  uncles  of  the 
children  may  also  be  suitable  guardians.  Whoever  the 
guardians  selected  are,  their  consent  to  act  should  be 
obtained  prior  to  the  execution  of  the  Will  or  at  the  very 
least,  they  should  be  informed  after  the  execution  of  the 
Will  to  determine  if  they  have  any  objection  to  taking 
on  such  a  responsibility.  Frequently  reciprocal 
arrangements  can  be  made.  The  naming  of  guardians  in 
a  Will  can  prevent  much  uncertainty  for  infant  children 
who  have  already  suffered  the  loss  of  their  parents.  It 
may  also  eliminate  a  family  dispute  as  to  the  custody  of 
the  children. 

Executors 

Throughout  this  paper  reference  has  been  made  to 
executors.  An  executor  is  appointed  to  the  Will  of  the 
deceased.  Where  an  executor  predeceases  the  testator, 
or  for  some  reason  does  not  or  cannot  complete  the 
administration  of  an  estate,  or  where  an  executor  is  not 
named  in  a  Will,  or  where  there  is  no  Will,  the  Court 
will  appoint  an  administrator  to  act  as  a  personal 
representative  of  the  estate.  The  functions  and  duties  of 
the  administrator  and  the  executor  are  basically  the 
same.  Both  must  gather  in  and  preserve  the  property  of 
the  deceased,  pay  the  debts  and  distribute  the  estate. 


16 


There  are,  however,  certain  advantages  to  appointing  an 
executor.  An  executor  may  act  immediately  upon  the 
death  of  the  testator  in  certain  matters  whereas  an 
administrator  must  wait  until  he  is  appointed  by  the 
Court.  An  executor  who  is  an  Alberta  resident  will  not 
be  required  to  post  a  bond  whereas  a  foreign  executor  or 
an  administrator  will  be  required  to  post  a  bond  in  twice 
the  amount  of  the  estate  unless  this  amount  is  reduced 
or  the  bond  is  dispensed  with  by  the  Court.  The  powers 
of  an  executor  may  be  enlarged  by  the  Will.  A  Will  can 
also  provide  that  an  executorship  ceases  when  an 
executor  is  no  longer  resident  in  Canada.  Such  a 
provision  is  particularly  important  when  the 
administration  of  the  estate  may  extend  over  a 
considerable  length  of  time. 

Intestacy 

Through  the  course  of  this  paper  mention  was  made 
of  property  passing  on  intestacy.  The  Intestate 
Succession  Act  of  Alberta  applies  both  to  the  situation 
where  a  person  did  not  leave  a  Will  and  where  a  Will 
did  not  fully  dispose  of  property.  The  surviving  spouse  is 
entitled  to  the  first  $40,000.00.  Where  the  estate  is  less 
than  $40,000.00,  the  surviving  spouse  will  take  all  of  it. 
In  addition,  the  surviving  spouse  is  entitled  to  a 
proportion  of  the  estate  over  $40,000.00.  This  proportion 
will  be  one-half  of  the  estate  if  there  is  only  one  child 
and  one-third  of  the  remainder  if  there  is  more  than  one 
child.  The  Act  precludes  the  surviving  spouse  from 
taking  a  benefit  from  the  estate  if  at  the  time  of  death 
the  surviving  spouse  had  left  the  deceased  and  was  living 
in  adultery.  It  is  also  possible  for  a  spouse  to  contract 
out  of  his  rights  to  take  under  the  Intestate  Succession 
Act.  This  commonly  occurs  in  separation  agreements 
where  in  return  for  the  benefits  given  under  the 
separation  agreement,  a  spouse  may  release  any  rights 
to  take  upon  the  intestacy  of  the  other  spouse. 

If  a  son  or  daughter  of  the  testator  predeceases  the 
testator  but  is  survived  by  children,  the  children  receive 
what  would  have  been  their  parent's  share  upon  an 
intestacy. 

Where  there  is  no  surviving  spouse  or 
descendants — that  is,  children,  grandchildren,  et 
cetera — the  estate  goes  to  the  deceased's  nearest  kin 
who  are  determined  in  the  following  order:  parents; 
brothers  and  sisters;  nephews  and  nieces;  grandparents; 
aunts  and  uncles;  cousins. 

When  no  heirs  survive  the  deceased,  the  estate  goes  to 
the  Crown  in  right  of  Alberta  under  the  Ultimate  Heir 
Act. 


Protection  of  the  Family 

Although  at  one  time  the  law  gave  a  person  an 
unrestricted  mandate  to  dispose  of  his  property  in  any 
way  he  saw  fit,  in  recent  years  that  right  has  been 
restricted.  The  concern  has  been  that  a  person  look  after 
those  for  whom  he  should  bear  responsibility.  In 
particular,  provisions  have  been  made  for  the  financial 
protection  of  the  immediate  family  of  the  deceased.  The 
Dower  Act  provides  the  surviving  spouse  with  a  life 
estate  in  the  home  owned  by  the  deceased. 

The  Family  Relief  Act  enables  certain  members  of 
the  deceased's  family  to  make  application  to  the  Courts 
for  a  larger  share  of  the  estate  of  the  deceased.  The 
persons  entitled  to  make  an  application  are  the  spouse  of 
the  deceased,  a  child  of  the  deceased  under  the  age  of 
18  at  the  time  of  the  deceased's  death,  and  a  child  who 
is  over  the  age  of  18  but  is  unable  by  reason  of  mental 
or  physical  disability  to  earn  a  livelihood,  provided  such 
child  was  dependant  upon  the  deceased  at  his  death. 
Upon  such  an  application,  a  Judge  may  order  provision 
be  made  out  of  the  estate  for  the  support  and 
maintenance  of  the  applicant. 

The  Matrimonial  Property  Act  has  extended  rights 
similar  to  those  under  the  Family  Relief  Act  to  former 
spouses  and  others  who  meet  certain  requirements. 
Thus,  legislation  has  provided  for  methods  by  which  the 
Will  of  a  deceased  can  be  varied  or  where  the  normal 
distribution  of  property  upon  an  intestacy  can  be  varied. 

Conclusion 

Effective  estate  planning  must  take  into  account  both 
the  present  and  future  circumstances  and  requirements 
of  the  testator  as  well  as  those  of  the  persons  whom  the 
testator  wishes  to  benefit  and  those  for  whom  the 
testator  bears  responsibility.  The  Will  is  a  minimal  but 
flexible  estate  planning  tool  and  can  be  used  to  provide 
for  at  least  some  changes  in  circumstances  and 
requirements.  A  Will  should  of  course  be  reviewed 
periodically,  perhaps  every  five  years,  so  as  to  keep  it 
current  with  changing  conditions.  Even  where  a  person 
considers  that  his  property  is  so  slight  that  a  Will  is  not 
required,  the  appointment  of  guardians  may  be  a  far 
more  compelling  reason  to  prepare  a  Will  than  any 
concern  as  to  how  property  should  be  distributed. 
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CHAPTER  4 


Forceable  Takings  of  Land  By  Expropriation 

Dennis  Roth^ 


Introduction 

Caught  between  the  growing  concern  for  resource 
development  or  an  increasing  need  for  "works"  of  a 
greater  public  good  and  the  struggle  to  preserve  waning 
proprietory  rights,  a  landowner  is  often  faced  with  the 
reality  of  having  his  lands  forceably  taken  before  he  is 
even  aware  that  such  a  forceable  taking  is  possible  or  of 
the  procedures  by  which  such  a  taking  can  occur. 

Few  landowners  question  the  increasing  public  need 
for  power  (energy)  or  that  developing  communities  of 
people  require  facilities  of  a  public  nature.  However,  it 
is  the  procedure  by  which  ownership  of  land  can  be 
swiftly  changed  which  often  leaves  an  owner  with  a 
strong  sense  of  futility.  This  futility  soon  becomes  mixed 
with  frustration  as  he  watches  his  lands  being  taken  and 
those  which  adjoin  being  subjected  to  damage  beyond 
what  appears  to  be  reasonable  or  necessary  or  without 
regard  to  his  own  required  use  of  the  land  and  without 
his  involvement,  input  or  compensation.  Finally,  he 
enters  into  an  exercise  whereby  he  must  bear  the  burden 
of  proving  damages,  the  full  extent  of  which  may  be 
difficult  to  evidence  while  voicing  frustrations  for  which 
no  compensation  will  be  awarded. 

There  is  a  great  variety  of  statutes  which  remove 
proprietory  rights  of  an  owner,  ranging  from  Historical 
Site  Preservation  Acts  to  the  Noxious  Weed  Act.  This 
chapter,  however,  restricts  its  discussion  to  the 
Expropriation  Act  of  Albera.  It  is  hoped  that  with  a 
brief  overview  of  the  more  prominent  expropriation 
statutes,  a  landowner  may  better  appreciate  the 
procedures,  and  as  a  result,  be  more  able  to  exercise 
those  rights  which  have  been  legislatively  secured  for 
him. 

While  the  concept  of  expropriation  has  historical  roots 
in  the  Roman  Law,  the  law  of  expropriation  and  the 
basis  for  compensation  developed' in  Canada  is  founded 
on  the  English  Common  Law.  Four  general  principles 
have  emerged  from  the  jurisprudence  of  English 
Common  Law.  These  provide  a  perspective  from  which 
the  Expropriation  Act  of  Alberta  ought  to  be  viewed.^ 


*Mr.  Roth  is  a  lawyer  practicing  law  in  the  City  of  Edmonton, 
^Dau  V.  Murphy  Oil  Company  (1970)  S.C.R.  861.  The 
Supreme  Court  of  Canada  has  determined  that  expropriation 
principles  be  applied  to  a  "taking"  under  The  Surface  Rights 


The  four  basic  criteria  are: 

1.  The   rights   to   expropriate   is   an   unusual  and 
exorbitant  right. 

Because  the  right  to  expropriate  is  an  unusual  and 
exorbitant  right,  that  right  must  be  found  in  the 
express  words  of  the  statute.  More  significantly,  any 
statute  which  purports  to  encroach  on  the  rights  of 
the  person  or  his  property  must  be  strictly 
construed. 

2.  The  formality  described  in  the  statute  must  be 
strictly  fulfilled. 

No  principle  is  better  settled  than  that  the  power  to 
expropriate  must  be  strictly  pursued  and  exercised 
subject  to  the  checks  and  safeguards  provided  in  the 
authorizing  legislation. 

3.  All  expropriation  rights  must  be  based  on  a  statute. 
Unless  the  legislation  expressly  provides  for  the 
right  of  expropriation,  such  a  right  cannot  exist 
because  it  can  never  be  implied. 

4.  There  is  a  presumption  against  the  taking  of  private 
property  without  compensation. 

An  eminent  jurist  once  declared  that  if  private 
property  is  to  be  taken  by  the  state,  it  can  only  be 
done  upon  payment  of  full  compensation  for  the 
right  so  acquired. 
It  is  these  general  principles  upon  which  the  reader  is 

asked  to  reflect  as  an  overview  of  the  legislation  is 

related. 

The  Expropriation  Act 

The  Expropriation  Act,  like  the  Surface  Rights  Act, 
provides  for  two  distinct  phases  in  the  expropriation 
procedure.  There  is  the  "taking"  phase,  which  includes  a 
pre-expropriation  procedure,  an  inquiry  procedure  and 
finally  a  determination  as  to  whether  the  "taking"  is 
"fair,  sound  and  reasonably  necessary."  Then  there  is 
the  "post-taking"  phase,  which  includes  the  possession 
and  compensation  procedures. 

These  two  phases  involve  three  distinct  groups,  each 
of  which  has  a  specific  function.  These  are:  the 
expropriation  authority,  the  approving  authority,  and 
the  compensation  tribunal,  which  may  be  the  Land 
Compensation  Board,  the  Surface  Rights  Board  or  a 
Court  of  Queen's  Bench. 


*(cont'd)Act. 
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The  term  "expropriating  authority"  refers  to  that 
select  class  of  persons  who  may  use  extraordinary  rights 
this  Act  allows.  This  includes:  all  provincial  departments 
and  their  various  agencies  which  may  expropriate  for  a 
"public  work,"  municipal  governments,  whether  urban 
or  rural,  who  may  expropriate  for  purposes  which  are 
for  the  "public  good,"  and  all  other  persons  who  are 
entitled  by  some  enabling  legislation  to  exercise  the 
power  of  expropriation. 

There  are  three  "approving  authorities,"  depending  on 
who  it  is  that  has  initiated  the  expropriation  process.  If 
a  department  of  the  provincial  government  is  the 
expropriating  authority,  then  the  Minister  who  is 
responsible  for  that  particular  department  becomes  the 
"approving  authority."  If  a  municipal  government  is  the 
expropriating  authority,  then  the  Council  of  that 
municipality  is  the  "approving  authority."  If  the 
expropriating  authority  is  someone  other  than  the  two 
groups  referred  to  above,  then  the  Land  Compensation 
Board  or  the  Surface  Rights  Board  will  be  the 
"approving  authority." 

If  the  expropriating  procedure  was  begun  by  a 
department  of  the  provincial  government,  an  owner  may 
choose  either  a  Justice  of  the  Court  of  Queen's  Bench  of 
Alberta  or  the  Land  Compensation  Board  as  the 
adjudicator  of  the  appropriate  amounts  of  compensation 
payable  by  the  expropriating  authority.  Expropriations 
started  by  any  other  authority  will  have  compensation 
determined  by  the  Land  Compensation  Board  or  the 
Surface  Rights  Board,  depending  on  the  purpose  for 
which  the  expropriating  authority  seeks  to  acquire  the 
land. 

The  Taking  Phase 

Pre-expropriation 

Like  the  Surface  Rights  Act,  the  Expropriation  Act 
requires  that  the  expropriating  authority  must  attempt 
to  negotiate  the  purchase  of  the  proprietory  rights. 
While  this  requirement  appears  mandatory,  approving 
authorities  like  the  Surface  Rights  Board  do  not  appear 
to  view  this  as  a  prerequisite  to  the  exercise  of  statutory 
rights  or  that  such  negotiations  be  commenced  in  "good 
faith." 

How  does  an  expropriating  authority  commence 
proceedings  under  the  Act?  A  review  of  the  Act 
suggests  that  the  steps  are  several  and  precise.  However, 
while  these  steps  appear  mandatory  and  while  one  of  the 
Common  Law  principles  as  set  out  earlier  suggests  that 
to  fail  to  take  any  one  step  as  defined  in  the  Act  should 
prove  fatal  to  the  expropriation,  the  Land  Compensation 
Board  takes  a  more  pragmatic  view  of  the  requirement 
for  a  strict  compliance  of  the  Act  and  it  is  doubtful 


whether  any  other  approving  authority  would  be  more 
particular  than  this  Board. 

The  entire  process  of  the  "taking"  phase  is  initiated 
with  an  expropriating  authority  filing  his  "Notice  of 
Intention  to  Expropriate"  with  the  appropriate  Land 
Titles  Office,  there  to  be  registered  against  the  lands 
required  by  the  authority.  The  Notice  of  Intention  to 
Expropriate  must  be  served  on  the  owner  or  owners  and 
any  other  person  shown  on  title  as  having  an  interest.  In 
addition,  this  "Notice  of  Intention  to  Expropriate"  must 
be  published  in  a  local  newspaper  on  two  occasions  not 
less  than  seven  nor  more  than  fourteen  days  apart.  Upon 
receipt  of  this  Notice,  an  owner  must  carefully  examine 
the  description  given  of  the  lands  which  the 
expropriating  authority  wishes  to  acquire  because  an 
error  in  such  description  will  be  fatal  to  the 
expropriating  authority. 

A  "Certificate  of  Approval"  may  be  issued  granting 
the  subject  land  to  the  expropriating  authority  without 
further  proceedings  if  a  previous  inquiry  has  been  held 
with  respect  to  the  expropriating  authority's  interest  in 
the  land,  if  the  Lieutenant-Governor  in  Council  is 
convinced  that  an  emergent  public  need  exists  for  the 
"taking"  and  by  Order  in  Council  so  states,  or  if  the 
owner  has  not  objected  to  the  expropriation  within 
twenty-one  days  of  the  date  of  personal  service  of  the 
Notice  of  Intention  to  Expropriate. 

If  an  owner  objects  to  the  expropriation,  then  the 
approving  authority  is  to  immediately  notify  the 
Attorney  General's  Department  of  the  receipt  of  the 
objection  and  the  Attorney  General's  Department  is, 
within  five  days  of  the  notification  by  the  approving 
authority,  to  appoint  an  inquiry  officer.  If  the 
expropriation  is  not  by  the  Crown  or  municipality,  then 
the  inquiry  officer  will  be  the  Land  Compensation 
Board  or  the  Surface  Rights  Board,  depending  on  the 
status  of  the  expropriating  authority. 

The  inquiry  officer  so  appointed  will  then  fix  the  time 
and  date  of  the  hearing  and  must  serve  notice  of  the 
hearing  on  all  those  who  have  objected  to  the 
expropriation.  The  objector  is  normally  entitled  to  a  full 
hearing  which  means  that  he  will  be  entitled  to  present 
all  his  evidence  and  will  be  given  the  right  to 
cross-examine  and  to  present  argument. 

The  objections  of  the  objector  are  not  to  relate  to 
questions  of  compensation  nor  to  questions  as  to  whether 
the  authority  is  entitled  to  the  process  of  the  Act  but 
rather  are  to  be  directed  to  the  question  of  whether  the 
taking  is  fair,  sound  and  reasonably  necessary. 
Presumably,  the  objector  should  be  able  to  question  the 
procedures  followed  if  such  procedures  do  not  accord 
with  those  carefully  prescribed  by  the  Act.  However,  as 
suggested  earlier,  such  objections  are  not  likely  to  be 
viewed  by  the  inquiry  officer  as  being  critical  to  the 
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expropriation  procedure  unless  they  have  seriously 
prejudiced  the  rights  of  the  owner. 

The  issue  of  whether  the  expropriation  is  "fair,  sound 
and  reasonably  necessary"  will  allow  the  owner  to 
question,  among  other  things,  whether  the  expropriating 
authority  ought  to  acquire  the  interest  it  seeks  in  his 
lands,  whether  the  taking  is  necessary  for  the  purposes 
of  the  expropriating  authority,  whether  the  engineering 
and  rationale  behind  the  taking  is  sound,  and  whether 
the  location  and  quantity  of  the  land  which  the 
expropriating  authority  wishes  to  take  is  reasonably  fair. 
However,  the  owner  will  find  that  it  is  not  necessary  for 
the  expropriating  authority  to  provide  evidence  on  each 
of  the  adjectives  "fair,  sound  and  reasonably  necessary" 
in  the  achievement  of  the  objectives  of  the  expropriating 
authority.  Rather  the  expropriating  authority  need  only 
evidence  that  having  regard  to  its  objectives,  the 
expropriation  is  "reasonably  defensible."  While  the 
expropriating  authority  will  have  amassed  much 
technical  data  and  have  at  its  disposal  numerous  experts 
to  support  the  "taking,"  the  landowner  is  often  left  to 
argue  these  issues  with  lay  knowledge  and  common 
sense  for  while  the  Expropriation  Act  will  allow  the 
reasonable  costs  of  the  owner  in  connection  with  the 
inquiry,  an  owner  must  appreciate  that  the  limited  scope 
of  the  inquiry  will  restrict  the  type  and  amount  of  costs 
which  may  be  recovered. 

The  inquiry  officer  will  have  thirty  days  from  the  date 
of  his  appointment  to  conduct  the  hearing  and  prepare 
his  report,  unless  an  extension  of  his  time  is  granted  by 
the  Attorney  General's  Department.  The  report  is 
submitted  to  the  approving  authority,  who  has  thirty 
days  to  consider  the  report  and  approve  or  disapprove  of 
the  "taking."  It  is  important  to  note  that  the  report  of 
the  officer  is  not  binding  upon  the  approving  authority, 
who  may  obviously  consider  factors  other  than  those 
contained  in  the  report  when  making  its  decision. 

While  a  landowner  can  expect  a  fair  hearing  from  an 
inquiry  officer,  it  must  be  noted  that  where  the 
expropriation  is  by  the  Crown  or  municipal  authority, 
the  expropriating  authority  and  the  approving  authority 
are  essentially  the  same  person  clothed  with  a  different 
title  and  perhaps  a  different  function.  Thus,  while  the 
inquiry  officer  may  disapprove  of  the  expropriation,  his 
decision  is  not  binding  on  the  approving  authority  who 
may  nonetheless  choose  to  approve  of  the  expropriation. 
As  is  obvious,  the  approving  authority  is  intimately 
involved  with  the  initial  decision  to  expropriate  and 
accordingly,  the  right  of  a  landowner  to  a  fair  hearing 
may  become  lost  in  the  swell  of  that  policy  which  was 
initially  formulated  because  of  the  perceived  public  need 
requiring  the  "taking." 

If  the  approving  authority  disapproves  of  the 
"taking,"     then     unless     the  Lieutenant-Governor 


determines  otherwise,  the  expropriation  of  land  is 
concluded  and  only  the  question  of  costs  need  be 
decided.  If  the  approving  authority  approves  the 
"taking"  in  whole  or  with  modifications,  the  Certificate 
of  Approval  is  to  be  issued  with  the  lands  to  be 
expropriated  expressly  stated  therein. 

Registration  of  the  Certificate  of  Approval  will  cause 
the  lands  of  the  owner  to  be  transferred  to  or  vested 
with  the  expropriating  authority.  Failure  of  the 
expropriating  authority,  subject  to  an  extension  order 
granted  by  the  Attorney  General's  Department,  to 
register  the  Certificate  of  Approval  within  120  days  of 
its  grant  is  to  abandon  the  expropriation.  It  should  be 
noted  that  even  with  registration  of  the  Certificate  of 
Approval,  the  approving  authority  retains  the  right  to 
vary  the  location,  size  or  boundary  of  an  expropriated 
area.  Such  modifications  can  be  made  without  hearing 
further  from  the  landowner  unless  such  modifications 
will  cause  an  owner  serious  prejudice. 

Once  the  Certificate  of  Approval  has  been  registered, 
then  the  expropriation  can  no  longer  be  abandoned  and 
all  requirements  of  the  Act  are  deemed  to  have  been 
complied  with. 

Post-taking  Phase 

The  post-taking  phase  of  the  expropriation  process 
commences  with  a  written  notice  to  the  landowner 
within  ninety  days  after  the  registration  of  a  Certificate 
of  Approval,  unless  the  Courts  allow  otherwise,  stating 
the  estimated  amount  of  compensation  to  which  the 
owner  is  entitled.  If  the  expropriated  land  is  part  of  a 
larger  parcel,  the  estimated  amount  is  to  include  the 
value  of  the  expropriated  land  and  severance  damage. 
The  basis  for  the  estimated  amount  of  the  proposed 
payment  is  a  written  appraisal  which  is  to  accompany 
the  written  notice.  While  such  an  appraisal  is  completed 
at  the  request  of  the  expropriating  authority,  an  owner 
is  entitled  to  engage  his  own  independent  appraiser  to 
determine  the  amount  of  compensation  payable  and  to 
obtain  advice  from  his  solicitor  to  determine  whether  the 
proposed  amounts  are  acceptable.  Reasonable  costs 
incurred  by  an  owner  for  such  professional  services  are 
payable  by  the  expropriating  authority. 

The  Expropriation  Act  suggests  that  an  owner  is 
entitled  to  receive  the  amount  of  money  stated  in  the 
proposed  payment  immediately  upon  receipt  of  the 
written  notification.  However,  no  other  provisions  exist 
within  the  Act  for  the  enforcement  of  this  entitlement 
other  than  the  general  procedural  sections. 

Thus,  by  this  interpretation,  possession  could  be 
obtained  without  money  changing  hands.  Hopefully,  this 
interpretation  will  be  found  to  be  in  error.  The  Act,  as  it 
stands,  provides  for  no  penalty  for  trespass  or  improper 
procedure,  and  the  owner,  if  he  wished  to  compel 
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payment,  would  be  required  to  exercise  his  Common 
Law  remedies  with  the  attendant  costs. 

If  the  parties  to  the  expropriation  procedure  cannot 
agree  as  to  the  amount  of  compensation  to  be  paid,  then 
either  party  may  within  one  year  from  the  date  of  the 
offering  of  the  "proposed  payment,"  or  in  the  case  of  an 
owner,  one  year  from  the  date  on  which  it  should  have 
been  offered,  make  application  to  the  Board  or  Courts 
(if  the  expropriation  is  by  the  Crown)  to  have  the 
amount  of  compensation  determined  by  such 
independent  tribunal.  The  failure  of  an,  owner  to  make 
application  within  the  time  permitted  is  to  have  the 
amount  set  out  in  the  proposed  payment  be  the  full 
compensation  to  which  the  owner  is  entitled  for  the 
interests  acquired  by  the  expropriating  authority. 
Further,  an  owner  who  has  failed  to  make  application 
within  the  time  permitted  is  likely  to  find  himself  in  the 
awkward  position  of  attempting  to  recover  from  the 
expropriating  authority  those  costs  which  he  necessarily 
incurred  consequent  to  the  expropriation  proceeding  for 
some  expropriating  authorities  suggest  that  the  phrase 
"compensation"  includes  costs. 

While  the  Expropriation  Act  suggests  that  an 
expropriating  authority  must  pay  to  an  owner  such 
compensation  as  is  required  by  the  Act,  this  should  not 
be  taken  to  suggest  that  the  principles  of  Common  Law 
are  precluded.  Not  only  is  there  no  express  provision  in 
the  Act  under  discussion  to  preclude  the  general 
Common  Law  principles  previously  articulated,  but 
Section  42  of  the  Expropriation  Act  supports  the  view 
that  such  principles  should  be  considered.  Therefore,  an 
owner  should  carefully  review  the  common  law 
principles  as  well  as  those  set  out  in  the  Act  when 
considering  the  reasonableness  of  the  amounts  offered 
by  the  expropriating  authority.  However,  an  owner 
should  recognize  that  a  panel  sitting  to  determine 
compensation  may  not  be  prepared  to  award  any 
compensation  beyond  those  items  specifically  set  out  in 
the  relevant  legislation. 

The  primary  statutory  compensable  items  are  found 
in  Section  40(2)  of  the  Act  which  states: 

40(2).  Where  land  is  expropriated,  the  compensation 
payable  to  the  owner  shall  be  based  upon 

a.  The  market  value  of  the  land; 

b.  The  damages  attributable  to  disturbance; 

c.  The  value  to  the  owner  of  any  element  of  special 
economic  advantage  to  him  arising  out  of  or 
incidental  to  his  occupation  of  the  land  to  the 
extent  that  no  other  provision  is  made  for  its 
inclusion,  and 

d.  Damages  for  injurious  affection. 

What  is  market  value  of  the  land? 
The  Act  states  that  "market  value"  means  "the  amount 


the  land  might  be  expected  to  realize  if  sold  in  the  open 
market  by  a  willing  seller  to  a  willing  buyer."  While  this 
definition  would  appear  to  be  clear  and  the  value  to  be 
established  merely  a  question  of  fact,  what  remains 
unclear  is  when  a  smaller  portion  is  taken  from  a  larger, 
are  the  land  values  to  be  equated  to  "the  value  of  the 
land  expropriated"  as  stated  in  Sections  29(3)  and  39  or 
to  the  value  of  the  larger  parcel  from  which  the  smaller 
is  taken  as  suggested  by  the  Land  Compensation  Board 
in  a  recent  decision?^  This  latter  decision,  based  on  a 
comparative  or  market  approach  to  the  valuation  of 
land,  is  contrary  to  the  decision  reached  by  the 
Appellate  Division  of  the  Supreme  Court  of  Alberta 
which  found  that  a  larger  parcel  has  a  lower  per  acre 
value  than  a  smaller  parcel.  ^ 

It  is  suggested  that  where  no  comparable  can  be 
found  for  the  subject  parcel,  circumstances  exist  which 
permit  a  compensation  board  to  find  the  market  value  of 
the  smaller  parcel  by  reference  to  a  large  parcel  value 
and  the  much  maligned  "Blackstock  Formula."  Where 
an  owner  is  or  was  in  occupation  of  the  expropriated 
parcel  and  must  be  displaced,  then  the  market  value 
becomes  the  highest  of  the  market  values  previously 
defined  or  that  which  is  based  on  the  use  to  which  the 
land  was  being  put  at  the  time  of  "the  taking"  plus 
disturbance  damages.  In  addition,  where  the 
expropriated  lands  include  the  owner's  principal 
residence,  the  market  value  shall  include  the  costs  of 
relocation  in  equivalent  accommodation. 

Disturbance  damages  must  also  include  5%  of  the 
market  value  of  the  owner's  residence  or  the  actual 
amount  of  the  inconvenience  and  costs  of  finding  a  new 
residence  provided  that  the  principal  residence  was  not 
previously  offered  for  sale.  If  the  expropriated  lands  do 
not  include  the  owner's  residence,  then  he  is  entitled 
only  to  those  costs  incurred  in  finding  replacement 
premises.  Regardless  of  whether  the  expropriated  lands 
included  the  owner's  principal  residence  or  simply  other 
premises,  the  owner  will  be  entitled  to  his  legal,  survey 
and  moving  costs  in  finding  new  premises. 

An  owner  will  also  be  entitled  to  any  special  economic 
advantage  which  the  expropriated  lands  had  provided 
him  through  his  ownership  or  occupation.  The  concept 
of  special  economic  advantage  was  developed  in  response 
to  the  distinction  between  determining  the  "value  to  the 
owner"  and  the  "value  to  the  taker."  This  would  be  the 
case  where  an  owner  was  making  a  special  use  of  his 
land  but  this  special  use  would  not  attract  a  higher 
market  value.  The  most  common  example  of  special 
economic  value  is  the  use  of  land  by  an  owner  for  a 


^  Jaremchuk  and  County  of  Camrose  No.  22  14  L.C.R.  140. 
^Caswell  and  Alexandria  Petroleums  Ltd.  (1972)  3  W.W.R. 
706  (Alta.  S.C.)  at  pp.  715-716. 
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business  which  could  or  cannot  be  conducted  at  all  or  to 
the  same  advantage  on  another  site.  This  concept  is  not 
to  be  confused  with  special  adaptability  of  the  land 
subject  to  expropriation.  The  "special  adaptability"  of 
land,  that  is,  a  use  to  which  it  is  reasonably  capable  of 
being  put  in  the  future,  such  as  a  small  residential 
acreage,  is  a  component  of  the  final  determination  of 
market  value. 

If  an  owner  has  suffered  "injurious  affection,"  that  is, 
loss  of  value  or  increased  costs  of  using  his  remaining 
lands,  or  actual  damage  done  to  his  land,  he  is  entitled 
to  compensation  equivalent  to  his  loss  or  cost  of 
reclamation  and  any  incidental  damages  which  may 
have  occurred. 

Finally,  it  must  be  noted  that  where  an  ongoing 
business  has  been  expropriated  and  the  company  cannot 
feasibly  relocate,  compensation  will  be  awarded  for  the 
provable  value  of  the  company's  "good  will."  If  the 
company  is  able  to  relocate  but  has  suffered  a  business 
loss  as  a  result  of  such  relocation,  then  the  company  is 
entitled  to  recover  business  losses  suffered.  The 
determination  of  the  amount  of  the  business  loss 
suffered  is  to  be  made  after  the  company  has  been  in 
operation  for  six  months  or  within  three  years  from  the 
date  of  the  taking,  whichever  occurs  first.  It  may  be 
asked  whether  a  company  is  entitled  to  anticipated 
business  losses  since  the  phrase  "business  loss"  suggests 
something  which  has  already  occurred.  Yet  nowhere 
does  the  Act  allow  for  a  further  determination  of 
business  losses.  By  its  wording  in  this  section,  the  Act 
would  seem  to  anticipate  a  situation  where  a  business 
has  relocated  but  has  not  been  in  operation  within  the 
three-year  limitation  period  so  that  any  award  for 
business  loss  must  be  anticipatory.  There  does  not 
appear  to  be  any  orders  or  case  law  which  would  assist 
in  clarifying  this  situation. 

It  should  be  noted  that  the  Act  precludes  a  party  to  a 
compensation  hearing  from  putting  into  evidence  certain 
information  which  at  Common  Law  could  have  been 
introduced  and  which  may  have  modified  the  amount  of 
the  compensation  awarded  for  the  market  value  of  the 
land.  Such  information  as  market  value  of  the 
expropriated  land  established  after  the  expropriation 
occurred,  any  increase  or  decrease  in  value  resulting 
from  the  proposed  use  by  the  expropriating  authority  on 
that  or  adjoining  land,  or  the  imposition  of  a  change  of 
use  by-law  or  any  affect  on  market  value  created  by  the 
expropriation  or  eminence  of  the  expropriation  are  often 
precluded. 

The  rights  of  a  tenant  or  security  holder  in  the 
expropriated  lands  and  the  disturbance  caused  by  the 
taking  are  also  subject  to  compensation  awards. 
However  the  scope  of  this  discussion  allows  for  no  more 
than  referring  the  reader  to  the  Act  and  stating  that  this 


area  is  extremely  unclear. 

An  amount  of  compensation  to  which  an  owner  or 
tenant  is  entitled  may  also  attract  interest  payable  by 
the  expropriating  authority.  If  an  owner  is  in  possession 
when  title  passed  to  the  expropriating  authority,  then 
the  entitlement  to  interest  begins  when  the  possession  is 
relinquished  by  the  owner.  From  the  date  when  the  land 
is  vacated,  an  owner  is  entitled  to  interest  on  the  sum 
payable  for  the  value  of  the  land,  severance  and 
disturbance.  Where  the  expropriating  authority  was 
responsible  for  a  delay  in  notifying  the  owner  of  the 
proposed  payment  beyond  the  predescribed  time  or  when 
the  proposed  payment  is  less  than  80%  of  the  final 
award  for  severance  and  market  value  of  the  land,  the 
owner  is  entitled  to  additional  interest  on  the  amounts 
finally  awarded. 

In  summary,  it  would  be  naive  to  suggest  that 
compensation  for  the  matters  referred  to  above  can  be 
obtained  by  an  owner  unless,  recognizing  the  burden  of 
proof  upon  him,  he  has  the  most  cogent  evidence 
available  and  has  it  presented  in  the  most  effective 
manner  possible  so  as  to  demonstrate  that  the 
compensation  which  he  seeks  is  that  which  is  due  to 
him.  Finally,  an  owner  must  be  aware  that  a 
compensation  tribunal  has  the  right  and  power  to  award 
less  than  that  offered  by  the  expropriating  authority. 

Reference  should  also  be  made  to  those  provisions  in 
the  statute  which  entitle  an  owner  to  appeal  to  the 
Appellate  Division  of  the  Supreme  Court  of  Alberta  any 
order  or  determination  of  the  compensation  tribunal  on 
a  question  of  law  or  fact.  The  Appellate  Division,  while 
being  subjected  to  the  rules  and  practice  applicable  to 
an  appeal,  may  refer  the  matter  back  to  the  Board  or 
may  make  any  order  or  decison  that  the  Board  was 
entitled  to  make. 

Where  the  jurisdiction  of  the  Board  or  the  validity  of 
its  order  or  decision  is  questioned,  the  Act  allows  an 
appeal  to  the  Appellate  Division  by  permitting  a  person 
affected  by  such  order  to  apply  to  the  Board  stating  his 
case  in  writing.  This  is  to  be  forwarded  to  the  Appellate 
Division  for  its  decision. 

Who  pays  the  costs  on  an  appeal  may  depend  upon 
whom  it  was  that  initiated  the  appeal.  If  the 
expropriating  authority  is  the  appellant,  then  the  owner 
is  entitled  to  his  costs,  whether  legal,  appraisal  or 
otherwise.  If  the  owner  is  the  appellant  and  is  successful, 
he  will  receive  his  costs.  However,  if  he  is  unsuccessful, 
the  costs  are  in  the  discretion  of  the  Appellate  Division. 
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Possession 

The  expropriating  authority  is  entitled  to  serve  notice 
that  it  requires  possession  of  the  land  within  thirty  days 
of  the  date  of  registration  of  the  Certificate  of  Approval. 
The  date  stated  in  such  a  Notice  of  Possession  is  to  be 
no  earlier  than  seven  days  where  the  land  is  required  for 
a  right-of-way  and  no  earlier  than  ninety  days  for  all 
other  "takings"  from  the  date  on  which  such  notice  is 
served  on  the  owner.  In  any  event,  the  expropriating 
authority  is  not  entitled  to  take  possession  unless  and 
until  the  proposed  payment  is  tendered  to  the  owner  and 
then  only  after  thirty  days  have  lapsed.  It  has  been 
suggested  that  because  the  proposed  payment  has  been 
defined  as  a  written  notification  setting  out  the  amount 
of  compensation  payable,  the  tendering  of  such  a 
proposed  payment  means  only  the  handing  over  of  the 
written  statement.  Yet  such  an  interpretation  would  lead 
to  an  absurdity  in  the  Act  and  therefore  the  "tendering 
of  the  proposed  payment"  can  only  mean  the  giving  over 
to  the  owner  of  that  amount  of  money  as  stated  in  the 
written  notification. 

An  owner  must  clearly  distinguish  possession  from  the 
right  or  licence  of  an  expropriating  authority  to  enter  his 
property,  with  notice,  to  do  any  or  all  of  the  following: 

1.  Surveys,  examinations,  soil  tests,  or  other  necessary 
arrangements  to  determine  the  location  of  any 
proposed  works  or  the  description  of  the  land  that 
he  may  require,  and 

2.  Appraisal  of  the  value  of  the  land  or  any  interest 
therein. 

Further,  the  expropriating  authority  is  permitted  to 
cut  any  trees  or  brush  necessary  for  it  to  run  its  survey 
lines.  Any  damage  done  in  the  exercise  of  these  rights 
are  payable  by  the  expropriating  authority  to  the  owner. 

An  owner  should  appreciate  that,  with  notice,  he  may 
make  application  to  the  Courts,  by  Originating  Notice, 
to  seek  an  extension  of  the  stated  possession  date. 

An  owner  must  also  realize  that  an  expropriating 
authority  may  use  the  Court  process  to  enforce  its  right 
of  possession. 

Provision  is  also  made  in  the  Act  for  the  revestiture  of 
land  which  has  been  expropriated  but  which  the 
expropriating  authority  no  longer  requires  for  the 
purpose  taken.  If  the  expropriating  authority  desires  to 
dispose  of  such  lands,  then  the  owner  is  entitled  to  be 
given  the  first  right  of  refusal.  If  an  owner  chooses  not 
to  accept  the  land  as  offered,  the  authority  may  offer  it 
to  others  on  terms  that  are  at  least  as  favourable  to  the 
authority. 


Conclusion 

In  conclusion,  it  must  be  emphasized  that  it  was  not 
the  intention  of  this  discussion  to  present  an  exhaustive 
review  of  the  Expropriation  Act.  Therefore,  many 
matters  referred  to  in  the  Act  have  gone  unmentioned. 
However,  it  is  hoped  that  this  overview  provides  to  the 
landowner  a  basis  from  which  a  thorough  review  of  the 
Act  and  a  study  of  other  materials  related  to 
expropriation  may  be  commenced. 
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CHAPTER  5 


Alternative  Farm  Organizational  Structures  and  Income  Tax 

Considerations 

Gary  P.  Coskey' 


Introduction 

Income  tax  considerations  play  an  important  part  in 
many  decisions  farm  operators  are  required  to  make. 
There  was  a  major  revision  to  the  Income  Tax  Act  in 
1972  with  minor,  but  nonetheless  imporant,  changes 
taking  place  in  the  decade  following.  This  paper  is  an 
attempt  to  outline  some  of  these  changes  and  to  point 
out  particular  points  about  which  farmers  need  to  be 
concerned.  The  paper  discusses  alternative  forms  of 
business  organizations  and  their  tax  implications  and 
then  looks  at  other  areas  of  interest  to  farmers  including 
block  and  general  averaging,  transfers  of  farm  property 
and  investment  tax  credits. 

Alternative  Business  Structures 

For  the  past  ten  years  considerable  emphasis  in 
farming  has  been  on  structuring  the  farm  business  to 
minimize  the  taxation  of  capital  gains  first  introduced 
into  the  Income  Tax  Act  in  1972.  The  three  types  of 
organizations  that  will  be  considered  here  as  alternatives 
are  partnerships,  corporations,  and  business  agreements. 

Partnerships 

Partnership  relationships  range  from  very  complex, 
with  detailed  partnership  contracts  and  accounting 
records  to  very  informal,  with  no  written  contract  and 
few  records  kept.  The  element  common  to  all 
partnerships  is  the  association  of  two  or  more  people  or 
corporations  in  business  with  the  aim  of  making  a  profit. 

As  was  the  case  prior  to  1972,  partnership  income  for 
tax  purposes  computed  at  the  partnership  level  although 
the  partnership  itself  is  not  taxed.  Instead,  the  income 
flows  through  to  each  partner  and  each  partner  pays  tax 
on  his  share.  Income  is  calculated  for  tax  purposes  on 
the  following  principles: 

1.  The  partnership  rather  than  each  partner  will  claim 
capital  cost  allowance  on  depreciable  property  of 
the  partnership; 

2.  The  partnership  will  hold  and  amortize  eligible 
capital  property  (goodwill,  milk  quotas,  etc.); 


3.  The  partnership  will  realize  any  capital  gains  and 
losses  on  the  disposition  of  partnership  property; 

4.  Each  activity  of  the  partnership  will  be  viewed  as 
being  carried  on  by  the  partnership  as  if  it  were  a 
separate  person  resident  in  Canada  whose  taxation 
year  is  the  fiscal  period  of  the  partnership; 

5.  The  income  that  flows  through  to  the  partner 
retains  its  characteristics  in  respect  of  its  source  and 
nature  and  will  be  combined  on  his  income  tax 
return  with  his  non-partnership  income  and  losses  of 
a  similar  source  and  type. 

Corporations 

A  corporation  is,  for  all  purposes,  a  separate  person, 
with  its  own  name,  legal  rights  and  obligations,  and  is 
taxed  on  the  income  it  earns. 

The  following  table  illustrates  tax  rates  for 
corporations  in  Alberta  which  are  eligible  for  the  small 
business  deduction. 

Corporate    Federal    and    Provincial    Income  Tax 
Rates(Before  Corporate  Surtax) 

Basic  Rate  for  Alberta  Corporations  47% 

Less  Federal  Small  Business  Deduction  21% 

Less  Provincial  Small  Business  Deduction  6% 

Equals  the  Effective  Rate(Before  Surtax)  20% 

This  rate,  20  percent,  is  applicable  to  taxable  active 
business  income  (such  as  from  farming)  to  an  annual 
maximum  of  $150,000,  provided  total  accumulated  after 
tax  retained  earnings  of  the  company  do  not  exceed 
$750,000.  Income  earned  by  the  corporation  over  the 
maximum  is  taxed  at  the  basic  rate  of  47  percent.  Also, 
if  the  after  tax  retained  earnings  are  in  excess  of 
$750,000  then  all  income  of  the  company  is  taxed  at  47 
percent. 


'Mr.  Coskey  is  a  Tax  Partner  with  Thorne  Riddell,  Chartered 
Accountants. 
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Business  Agreement 

Business  agreements  are  arrangements  where  two  or 
more  persons  pool  assets,  management,  and  labour  in  a 
particular  venture  and  share  income  in  a  fixed 
proportion.  This  type  of  arrangement  is  often  known  as 
a  joint  venture  or  syndicate.  It  is  distinguishable  from  a 
partnership  in  that  the  parties  agree  not  to  operate  an 
active  business  as  partners,  but  rather  to  pool  their 
assets  for  a  single  purpose,  such  as  to  construct  a 
commerical  building  or  to  purchase  and  market  an 
expensive  bull.  The  following  is  a  summary  of  the  tax 
aspects: 

1.  Each  participant  will  report  his  share  of  the  net 
income  from  the  venture. 

2.  Each  participant  will  claim  a  separate  capital  cost 
allowance  on  his  own  assets  used  by  the  venture. 

3.  Each  participant  can  claim  any  legitimate 
income-producing  farm  expenses  that  he  paid 
personally. 

4.  It  is  important  that  the  participants  do  not  give  the 
appearance  of  operating  a  partnership  either  by 
conduct  or  agreement. 

Averaging 

Because  the  income  tax  rate  increases  as  taxable 
income  increases,  one  may  face  a  proportionally  higher 
tax  liability  as  a  result  of  fluctuating  (or  extraordinary) 
income.  To  overcome  this  problem  a  number  of 
averaging  methods  are  available  to  individual  tax 
payers.  Because  the  graduated  income  tax  concept  does 
not  apply  in  the  case  of  corporations,  the  averaging 
provisions  are  not  available  to  them.  The  income  an 
individual  receives  from  a  partnership  is  of  course 
eligible  for  averaging  as  are  dividends  and  salaries 
received  from  a  corporation. 

General  Averaging 

This  method  is  an  averaging  calculation  that  will 
automatically  be  made  by  the  Tax  Department  when 
your  income  is  20  percent  more  than  the  average  of  the 
preceding  four  years  and  10  percent  more  than  the 
income  of  the  immediately  preceding  year.  You  will  not 
have  to  elect  to  average  or  make  the  calculation 
yourself. 

Income-Averaging  Annuity  Contracts 

This  method  of  averaging  income  is  effected  by  the 
purchase  of  a  special  type  of  annuity  called  an 
income-averaging  annuity,  the  cost  of  which  is 
deductible,  within  certain  limits,  from  income  of  the 
year  in  which  the  annuity  is  purchased. 

The  purpose  of  allowing  this  deduction  is  to  distribute 
unusual  lump  sum  receipts  in  equal  proportions  over  a 


period  of  years  rather  than  require  such  receipts  to  be 
included  in  the  income  of  a  single  year.  This  method 
may  be  beneficial  to  a  person  who  is: 

1.  In  receipt  of  income  from: 

a.  sale  of  rights  such  as  milk  or  marketing  quota, 

b.  sale  of  an  inventory  of  grain,  livestock,  etc.  on 
ceasing  business, 

c.  sale  of  accounts  receivable, 

2.  Subject  to  a  capital  cost  allowance  recovery  on 
disposal  of  depreciable  assets, 

3.  Realizing    taxable    capital    gains    in    excess  of 
allowable  capital  losses. 

Five- Year  Block  Averaging 

This  method  of  averaging  is  the  same  as  has  been 
available  to  farmers  and  fishermen  in  previous  years. 
Averaging  of  income  is  a  method  which  a  taxpayer  may 
elect  to  use  to  determine  the  income  tax  payable  for  the 
last  year  of  a  five-year  period  and  is  calculated  on  the 
average  income  of  the  five  years.  The  tax  for  each  year 
must  be  paid  when  due.  It  cannot  be  deferred  on  the 
assumption  that  a  lesser  or  no  tax  will  be  payable  when 
the  income  is  averaged.  If  the  taxpayer  elects  to  block 
average,  the  years  covered  cannot  be  used  in  applying 
general  averaging. 

Special  Income  Tax  Topics 

Eligible  Capital  Expenditures 

Prior  to  January  1st,  1972,  certain  business 
expenditures  were  not  deductible  when  calculating 
income  for  tax  purposes.  Being  capital  in  nature,  they 
could  not  be  deducted  in  the  year  of  the  expenditure. 
Neither  could  they  be  deducted  over  a  period  of  years 
by  way  of  depreciation,  since  no  depreciable  asset  was 
acquired.  Examples  of  this  type  of  expenditure  are: 

1.  The  purchase  of  a  milk  quota  or  other  marketing  or 
production  quota  by  a  farmer, 

2.  Purchase  of  goodwill, 

3.  Incorporation  costs  for  company. 

Commencing  January  1st,  1972,  taxpayers  were 
allowed  to  create  an  account  comparable  to  a  capital 
cost  allowance  class  for  these  expenditures.  One-half  the 
cost  is  included  in  this  account  and  taxpayers  may 
annually  deduct  10  percent  of  the  balance  of  the 
account  on  a  reducing  balance  basis. 

When  such  assets  are  sold  after  1971,  one-half  of  the 
proceeds  less  any  unamortized  balance  of  one-half  the 
cost  are  included  in  the  vendor's  income. 

To  alleviate  somewhat  the  harshness  of  the  provision 
that  no  cost  of  eligible  capital  property  acquired  before 
1972  is  recognized,  the  Act  provides  that  for  the 
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purposes  of  calculating  the  taxable  portion  of  the  sale  of 
pre- 1971  eligible  capital  property,  total  proceeds  are 
reduced  to  the  percentages  as  shown  in  the  following 
table: 


Proceeds 

Proceeds 

Deemed  to  Be 

Subject  to  Tax 

1972 

40% 

20.0% 

1973 

45% 

22.5% 

1974 

50% 

25.0% 

1975 

55% 

27.5% 

1976 

60% 

30.0% 

1977 

65% 

32.5% 

1978 

70% 

35.0% 

1979 

75% 

37.5% 

1980 

80% 

40.0% 

1981 

85% 

42.5% 

1982 

90% 

45.0% 

1983 

95% 

47.5% 

1984 

100% 

50.0% 

Thus,  a  sale  of  $10,000  of  pre- 1971  goodwill  in  1978 
would  be  deemed  to  be  a  sale  of  $7,000  of  which  $3,500 
would  be  added  to  other  income. 

Soon  after  the  new  system  came  into  effect,  it  was 
recognized  that  where  a  franchise  or  right  was 
purchased  before  the  end  of  1971  (often  for  a  sizeable 
sum)  and  was  re-sold  after  the  beginning  of  1972,  the 
taxpayer  could  find  himself  liable  to  some  tax  even 
though  he  had  realized  no  net  gain  on  the  transaction. 

For  example,  if  a  taxpayer  paid  $10,000  for  a  milk 
quota  in  1970  and  re-sold  it  for  the  same  price  in  1972, 
under  ITAR  21'°  as  it  was  originally  enacted,  he  would 
have  been  required  to  treat  $4,000  (40  percent)  as 
deemed  proceeds  and  would  credit  one-half  of  this,  or 
$2,000,  to  his  cumulative  eligible  capital  account.  If  he 
had  made  no  further  eligible  capital  expenditures  in 
1972,  the  $2,000  would  be  taken  into  income  at  the  end 
of  the  year. 

An  amendment  was  introduced  in  1973  to  alleviate 
this  problem  to  some  extent  in  the  case  of  so-called 
"government  rights,"  such  as  milk  quotas  and  other 
similar  rights  and  licences  issued  under  governmental 
authority-see  ITAR  21(3).  Where  a  government  right 
acquired  before  the  end  of  1971  is  disposed  of  at  a  later 
date,  the  greater  of  the  cost  of  the  right  or  its  fair 
market  value  at  December  31st,  1971  may  be  deducted 
from  the  proceeds  in  determining  the  deemed  amount 
payable.  In  the  above  example  ($10,000  cost,  $10,000 
actual  proceeds),  the  amount  deemed  to  be  payable  to 


ITAR  stands  for  Income  Tax  Application  Rules,  1971. 


the  taxpayer  would  be  nil.  However,  if  the  pre- 1972  cost 
were  $9,000,  the  full  amount  of  the  gain  ($1,000)  would 
be  treated  as  proceeds  and  one-half  of  this  would  be 
required  to  be  credited  to  the  cumulative  eligible  capital 
account. 


Hobby  Farms  and  Farm  Losses 

A  "hobby  farmer"  is  a  taxpayer  whose  chief  source  of 
income  in  a  taxation  year  is  neither  farming  nor  a 
combination  of  farming  and  some  other  source  of 
income.  These  farmers  may  only  deduct  a  maximum  of 
$5,000  of  farming  losses  from  other  income  (all  of  the 
first  $2,500  of  loss  and  one-half  of  the  next  $5,000). 

Any  farm  losses  of  hobby  farmers  in  excess  of  the 
allowed  amount  to  be  deducted  from  other  income  are 
called  "restricted  farm  losses."  These  losses  may  be 
carried  back  one  year  and  forward  five  years  and 
deducted  from  income  from  the  farm.  If  the  farm  never 
makes  a  profit,  the  restricted  farm  losses  can  never  be 
deducted  from  taxable  income. 

The  following  excerpt  outlines  Revenue  Canada's 
position  in  the  area  of  farm  losses:" 

Another  topical  subject  which  has  evoked  comment  from 
several  taxpayers  ...  is  in  the  area  of  farm  losses  and 
section  31  of  the  Act.  As  a  result  of  the  decision  of  the 
Supreme  Court  of  Canada  in  the  case  of  Moldowan  vs. 
The  Queen,  77  DTC  5213,  Interpretation  Bulletin  No. 
IT-322  is  in  the  process  of  being  revised.  The  present  view 
of  this  case  is  that  farmers  may  be  split  in  three  classes. 

In  the  first  class  are  farmers  who  look  to  their  farming 
operations  for  their  livelihood,  or  at  least  a  considerable 
portion  of  their  livelihood.  There  will  be  no  restriction  on 
such  farmers'  losses. 

In  the  second  class  are  those  taxpayers  who  carry  on 
farming  as  a  sideline  business.  The  word  "business"  is 
important  since  this  class  does  not  include  those  people 
who  have  an  operation  that  is  too  small  ever  to  make  a 
profit.  The  farmers  in  this  class  will  have  their  losses 
restricted  by  section  31.  Examples  of  this  class  are 
taxpayers  with  a  herd  of  prize  cattle  or  a  number  of  race 
horses  which  are  trained  seriously  by  the  taxpayer. 

The  third  class  consists  of  taxpayers  who  have  an 
adequate  source  of  income  outside  farming,  but  who  carry 
on  some  farming  activities,  more  or  less  for  fun  or  for 
their  own  enjoyment  of  the  produce.  Where  these 
activities  are  very  unlikely  to  produce  an  overall  profit, 
losses  would  be  disallowed  entirely  as  being  personal  or 
living  expenses. 

For  a  source  of  income  to  be  a  taxpayer's  chief  source 
of  income  in  a  particular  taxation  year,  it  is  not  necessary 
that  the  income  produced  from  it  be  greater  in  that  year 
than  the  income  from  all  of  the  taxpayer's  other  sources 
of  income,  nor  need  it  be  greater  than  any  of  the 


"This  excerpt  from  a  February  1978  address  to  the  Canadian 
Tax  Foundation  by  R.D.  Weil,  Chief,  Technical  Interpretation 
Division,  Revenue  Canada.  Also,  Interpretation  Bulletin  No. 
IT-322  was  revised  as  IT-322R. 
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taxpayer's  other  sources.  Indeed,  farming  can  constitute  a 
source  of  income  in  a  year  in  which  there  was  no  income 
from  farming  or  a  loss,  provided  that  the  farming  business 
was  carried  on  with  a  reasonable  expectation  of  profit. 
Accordingly,  the  determination  of  what  constitutes  the 
chief  source  of  income  of  a  person  in  a  particular  year  is 
not  merely  the  simple  test  of  comparing  net  income  from 
each  source.  Relevant  considerations  may  include  gross 
income,  net  income,  capital  investment,  cash  flow, 
personal  involvement  and  the  taxpayer's  plans  for 
development  of  the  operation  and  his  activities  in 
implementing  such  plans. 


Federal  Business  Investment  Tax  Credit 

Individual  and  corporate  farmers  may  reduce  their 
federal  tax  payable  by  between  7  percent  and  10  percent 
(depending  upon  the  location  of  their  farm  business  in 
Alberta)  of  the  cost  of  qualifying  purchases  of  new  farm 
machinery,  equipment  and  buildings. 

If  the  taxpayer  cannot  claim  the  entire  credit  in  one 
year,  it  can  be  carried  forward  for  up  to  five  years.  For 
further  details  refer  to  Revenue  Canada's  Interpretation 
Bulletin  No.  IT-331. 

Deferral  of  Capital  Gains  and  Recaptured  Depreciation 
on  Voluntary  Dispositions 

If,  after  March  31,  1977,  a  taxpayer  voluntarily 
disposes  of  real  property  (land  and  buildings)  and 
eligible  capital  property  (see  section  on  Eligible  Capital 
Property)  used  in  a  business  and  acquires  similar 
property  as  replacement  property  before  the  end  of  the 
taxation  year  following  the  year  of  disposition,  he  will  be 
eligible  to  defer  any  gain  (in  tax  jargon,  is  is  called  a 
rollover). 

The  purpose  of  this  is  to  remove  an  impediment  to 
relocation  by  businessmen  and  farmers  of  their 
businesses  and  farms.  The  following  calculations  provide 
an  example  of  this  provision. 

Suppose  that  property  1,  which  had  a  cost  of 
$100,000  for  tax  purposes  was  sold  for  $120,000  and 
that  the  disposition  expenses  were  $10,000.  The  gains 
from  disposition  is  then: 

Proceeds  of  disposition  $120,000 
less:  cost  of  property  1  (for  tax  purposes)  100,000 
less:  expenses  from  disposition  10,000 
equals:  gain  from  disposition  of  property  1  10,000 
Next   suppose   that   property   2,   the  replacement 
property  was  purchased  for  $150,000.  The  capital  gain, 
one  half  of  which  is  to  be  included  in  the  income  of  the 
year  in  which  property  1  is  replaced  is  calculated  as  the 
lesser  of  the  gain  from  disposal  of  property  1  (i.e. 
$10,000)  and  the  proceeds  from  property  1  less  the  cost 
of  property  2  (i.e.  $120,000-$  150,000  taken  to  be  nil). 


The  lesser  of  these  two  calculations  is  nil,  so  the  capital 
gain  to  be  included  in  income  is  nil. 

The  cost  of  property  2  for  tax  purposes  is  calculated 
as: 

Cost  of  property  2  $  1  50,000 

less:  gain  from  property  1  10,000 
plus:  capital  gain  included  in  income  0 
equals:  cost  of  property  2  (for  tax  purposes)  140,000 
As  can   be   seen   in   the  example,   this  provision 
postpones  the  realization  of  a  capital  gain  when  property 
1  is  sold.  Instead,  the  replacement  property's  cost  is 
reduced  by  the  postponed  capital  gain.  The  postponed 
capital  gain  will  be  realized  if  the  replacement  property 
is  sold  and  no  new  replacement  property  is  purchased. 


Inter  Vivos  Rollover  of  Farm  Property  to  Child 

A  taxpayer  may  during  his  lifetime  transfer  to  his 
child  property  used  in  a  farming  business  which  is  either 
land  in  Canada  or  depreciable  property  of  a  prescribed 
class  in  Canada.  The  taxpayer  may  choose  as  his 
proceeds  of  disposition  any  amount  between  the  fair 
market  value  of  the  property  and  its  adjusted  cost  base 
in  the  case  of  land,  or  between  the  fair  market  value  of 
the  property  and  its  undepreciated  capital  cost  in  the 
case  of  depreciable  property  of  the  prescribed  class.  This 
permits  a  transferor  to  defer,  if  he  so  chooses,  all  or  a 
portion  of  accrued  capital  gains  and  capital  cost 
allowance  recoveries  which  would  otherwise  result  from 
the  disposition  of  such  property  at  fair  market  value. 
For  purposes  of  such  a  transfer,  a  "child"  includes  a 
grandchild  and  a  great  grandchild.  The  meaning  of 
"child"  is  further  extended  to  include  an  illegitimate 
child  of  the  taxpayer,  a  person  who  is  wholly  dependent 
on  the  taxpayer  for  support  and  of  whom  the  taxpayer 
has  the  custody  and  control.  It  also  extends  to  a 
daughter-in-law  or  son-in-law  of  the  taxpayer. 

These  provisions  apply  only  if  the  child  was  resident 
in  Canada  immediately  before  the  transfer  and  the 
property  was  used  in  the  business  of  farming  by  the 
taxpayer,  his  spouse,  or  any  of  his  children.  It  should  be 
noted  that  Revenue  Canada  considers  someone  who 
leases  out  his  farm  property  as  one  who  does  not  use 
such  property  in  the  business  of  farming.  Thus,  property 
which  immediately  before  the  transfer  was  leased  by  the 
taxpayer  to  another  person  is  not  ordinarily  eligible  for 
transfer  under  the  provisions  of  this  section  of  the 
Income  Tax  Act.  Further  details  of  these  provisions  are 
outlined  in  Revenue  Canada's  Interpretation  Bulletin 
Number  IT-268R. 
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Inter  Vivos  Transfer  of  Family  Farm  Corporations  and 
Partnerships 

Effective  April  10,  1978  a  new  section  of  the  Act 
provides  for  an  elective  rollover  in  respect  to  the  transfer 
of  shares  of  a  family  farm  corporation  or  an  interest  in  a 
family  farm  partnership  by  a  taxpayer  to  his  child.  The 
transfer  must  have  taken  place  after  April  10,  1978. 
Immediately  before  the  transfer,  the  share  must  qualify 
as  a  share  of  a  family  farm  corporation  (as  defined)  or 
the  interest  must  qualify  as  an  interest  in  a  family  farm 
partnership  (as  defined).  The  child  must  be  resident  in 
Canada  immediately  before  the  transfer. 

The  term  "share  of  the  capital  stock  of  a  family  farm 
corporation"  is  defined  as  a  corporation  which  meets  the 
following  conditions: 

1.  The  corporation  carries  on  a  farming  business  in 
Canada; 

2.  All  or  substantially  all  of  the  corporation  property  is 
used  in  that  business,  and 

3.  The  taxpayer,  the  spouse  of  the  taxpayer  or  a  child 
(as  defined  by  the  Income  Tax  Act)  is  actively 
engaged  in  that  business. 

The  term  "interest  in  a  family  farm  partnership"  is 
defined  as  an  interest  in  a  partnership  which  carries  on 
a  farming  business  in  Canada  in  which  the  partnership 
uses  all  or  substantially  all  of  its  property  and  in  which 
the  taxpayer,  his  spouse  or  a  child  (as  defined  by  the 
Income  Tax  Act)  is  actively  engaged. 

Transfer  of  Farm  Property,  Family  Farm  Corporations 
and  Partnerships  to  a  Child  on  Death 

The  Income  Tax  Act  allows  for  the  transfer  of  certain 
farm  property,  shares  in  family  farm  corporations  and 
interest  in  partnerships  to  the  transferor's  child  under 
similar  rules  as  those  outlined  regarding  inter  vivos 
transfers.  For  further  details  see  Revenue  Canada's 
Interpretation  Bulletin  Number  IT-349. 

Capital  Gains 

Capital  gains  are  included  in  the  computation  of 
income,  effective  for  dispositions  of  property  made  after 
December  31,  1971.  Generally,  one  half  of  capital  gains, 
known  as  "taxable  capital  gains,"  will  be  included  in  the 
taxpayer's  income  and  taxed  at  the  normal  personal  or 
corporate  rates.  One-half  of  capital  losses,  known  as 
"allowable  capital  losses,"  may  be  offset  against  capital 
gains  with  certain  exceptions  (such  as  losses  from 
personal  use  assets). 

A  gain  is  considered  a  capital  gain  only  to  the  extent 
that  it  would  not  otherwise  be  included  in  ordinary 
income.  Therefore,  since  there  are  no  provisions  which 
clearly  differentiate  between  a  capital  gain  and  a  gain 
from  a  venture  in  the  nature  of  trade  which  is  taxed  as 
business  income,  taxpayers  will  still  have  to  refer  to  the 


numerous  Canadian  and  foreign  court  decisions  that 
provide  the  rules  for  distinguishing  between  ordinary 
income  and  capital  receipts. 

Gains  or  losses  are  taxable  or  deductible  not  only 
upon  the  sale,  gift,  or  other  disposition  of  property,  but 
also  upon  the  death  of  an  individual  taxpayer,  upon  the 
change  of  residence  of  a  taxpayer  from  Canada  to 
another  country,  and  upon  a  change  in  the  use  of  assets. 

Since  taxable  capital  gains  are  not  taxed  at  a  special 
rate  but  are  included  in  the  taxpayer's  income  and  taxed 
at  the  normal  tax  rates,  there  will  be  wide  variation  in 
the  rate  at  which  the  gains  are  actually  taxed, 
depending  upon  the  taxpayer's  total  income.  Because  of 
this,  the  general  averaging  formulae  for  individuals  may 
be  advantageous  for  taxpayers  with  capital  gains.  It 
should  be  noted  that  if  an  "income  averaging  annuity 
contract"  (lAAC)  is  used  to  postpone  tax  on  the  taxable 
portion  of  a  capital  gain,  future  receipts  of  the  annuity 
will  be  taxed,  but  as  regular  income. 

The  Income  Tax  Act  also  provides  that  a  reasonable 
reserve  can  be  claimed  in  respect  of  such  of  the  proceeds 
of  disposition  of  the  property  that  are  not  due  until  after 
the  end  of  the  year. 

The  taxpayer  can  effectively  achieve  a  deferral  of  tax 
on  a  capital  gain  by  delaying  transfer  of  property  till  the 
next  taxation  year,  taking  back  an  agreement  for  sale 
rather  than  cash,  or  purchasing  an  lAAC. 

Livestock  Inventory  Provisions 

The  cash  method  can  have  disadvantages  where  a 
farming  business  is  starting  up  or  where  livestock 
inventories  are  being  built  up.  Livestock  purchases  will 
be  treated  as  expenses  when  paid  for,  and  will  reduce 
income  or  produce  losses  unless  the  animals  are  re-sold. 
To  alleviate  this  problem  (that  is,  to  level  income  or 
defer  the  deduction  of  losses)  subsection  28  (1)  permits 
a  farmer  on  the  cash  basis  to  add  to  income  an  amount 
in  respect  of  his  livestock  inventory  at  the  end  of  the 
year.  He  may  use  any  amount  he  wishes  up  to  the  fair 
market  value  of  livestock  on  hand  at  the  end  of  the  year; 
the  only  stipulation  is  that  amounts  added  to  one  year's 
income  must  be  deducted  from  income  the  following 
year. 

As  an  example,  suppose  a  farmer  was  preparing  his 
1980  tax  return  and  he  had  a  loss  of  $10,000  incurred  in 
1975.  Since  there  is  a  limit  of  five  years  for  carrying 
losses  forward,  the  farmer  should  add  the  livestock 
inventory  of  $10,000  to  farm  income  on  his  1980  return 
to  offset  the  1975  loss. 

Sale  of  Farm  Business 

When  a  farmer  gives  up  his  business  or  part  of  it  and 
disposes  of  his  inventory,  the  proceeds  may  qualify  for 
the  purchase  of  an  income-averaging  annuity  contract. 
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Revenue  Canada's  Interpretation  Bulletin  IT-214  should 
be  consulted  for  further  details. 

Investment  Income  Deduction 

If  you  are  reporting  interest  income  of  a  particular 
type  for  the  first  time,  you  may  report  it  either  on  the 
cash  basis  (as  received)  or  the  accrual  basis  (as  earned). 
For  example,  if  this  is  the  first  year  you  have  owned 
Canada  Savings  Bonds  and  you  do  not  wish  to  cash  your 
coupons  annually,  you  may  report  the  interest  as  income 
either  on  the  coupon  dates  or  when  you  do  cash  the 
coupons.  You  must,  however,  adopt  a  consistent  policy 
of  reporting  interest. 

Taxpayers  will  be  permitted  to  change  from  the  cash 
to  the  accrual  basis,  but  any  interest  that  has  become 
due  prior  to  the  year  of  change  but  has  not  been 
reported  as  income  in  those  years  must  be  reported  in 
the  year  it  is  actually  received  and  not  the  year  you 
change  your  method. 

Dividends  vs  Salaries  in  Farm  Corporations 

Dividends  are  not  added  to  a  shareholder's  income  on 
the  dollar  amount  received.  Instead,  they  are  subject  to 
both  an  addition  before  they  are  added  to  taxable 
income  (called  a  gross-up)  and  a  dividend  tax  credit  that 
reduces  the  tax  payable.  The  reason  for  this  procedure  is 
to  credit  a  shareholder  with  tax  paid  by  the  corporation 
on  its  income  before  the  income  was  distributed  as 
dividends.  The  amount  added  to  the  dividend  (the 
gross-up)  is  50  percent  of  the  dividend  and  the  federal 
dividend  tax  credit  is  25  percent  of  the  gross-up. 

The  mechanism  of  the  dividend  tax  credit,  combined 
with  personal  deductions  and  the  various  allowable  tax 
reductions,  can  produce  a  zero  level  of  income  tax.  For 
example,  a  married  taxpayer  earning  $44,000,  all  from 
dividends,  in  1981  would  have  paid  no  tax  at  all.  The 


details  are  shown  in  the  following  table. 

Total  Income  (all  dividends)  $  44,000 

Gross-Up  22,000 

Taxable  Dividend  Income  66,000 

Less:  Personal  Deductions  6,050 

Less:  $1,000  Investment  Income  Deduction  1,000 

Net  Taxable  Income  58,950 

Federal  Income  Tax  16,500 

Less:  Dividend  Tax  Credit  16,500 

Net  Federal  and  Provincial  Tax  0 

NET  AFTER-TAX  INCOME  $  44,000 


Registered  Retirement  Savings  Plan 

Registered  Retirement  Savings  Plans  (RRSPs)  have 
been  available  for  some  time  and  most  taxpayers  are 
familar  with  the  benefits  of  investing  in  these  plans. 


The  maximum  allowable  contribution  to  an  RRSP  is 
the  lesser  of  $5,500  or  20  percent  of  the  taxpayer's 
earned  income.  In  other  words,  the  maximum 
contribution  is  only  available  to  taxpayers  whose  earned 
income  is  at  least  $27,500.  The  contribution  limit  is 
further  restricted  where  the  taxpayer  is  an  employee  and 
belongs  to  a  registered  pension  plan;  in  this  case,  the 
maximum  contribution  to  an  RRSP  is  limited  to  the 
lesser  of  20  percent  of  earned  income  or  $3,500  less  the 
amount  of  any  contribution  to  the  registered  pension 
plan.  In  addition  to  being  non-deductible,  contributions 
to  an  RRSP  in  excess  of  the  maximum  limits  may 
attract  a  special  penalty  tax  of  one  percent  per  month 
until  withdrawn. 

As  an  alternative,  an  individual  may  contribute  to  an 
RRSP  for  his  spouse,  provided  the  contribution  does  not 
exceed  the  above  noted  limits. 

In  addition  to  the  normal  contribution  limits 
mentioned  earlier,  the  law  permits  certain  receipts  such 
as  old  age  security,  Canada  Pension  Plan  (CPP), 
registered  pension  plan  and  retiring  allowances  to  be 
rolled-over  into  an  RRSP  without  limit,  provided  the 
contribution  is  made  not  later  than  the  sixty  days  after 
the  end  of  the  year.  This  applies  only  to  the  taxpayer's 
own  an  RRSP;  such  amounts  cannot  be  rolled  into  an 
RRSP  for  the  taxpayer's  spouse. 

This  has  the  advantage  of  deferring  taxation  on  such 
receipts  as  well  as  converting  certain  receipts,  CPP,  for 
example,  into  a  form  which  will  later  be  paid  to  the 
taxpayer  in  the  form  of  an  annuity  which  will  likely  be 
eligible  for  the  pension  income  deduction. 

Selection  of  Year  End 

Traditionally  farmers  have  selected  December  31st  as 
a  fiscal  year  end.  However,  the  selection  of  this  date  is 
not  required  and  in  fact  might  be  unwise  in  some  cases. 
For  example,  if  a  farmer  had  a  November  30th  year 
end,  he  might  be  in  a  position  to  purchase  or  sell  cattle 
and  other  commodities  in  December  while  other  farmers 
would  be  delaying  these  transactions  until  January. 

Salaries  or  Wages  to  Family  Members 

A  recent  change  to  the  Income  Tax  Act  allows  that 
salaries  or  wages  paid  to  spouses  and  children  will  be 
tax  deductible  by  a  sole  proprietorship  or  a  partnership. 
Formerly,  only  corporations  were  allowed  this  deduction. 

Livestock  and  Machinery  Owned  Prior  to  1972 

Because  of  the  introduction  of  capital  gain  taxation  in 
1972,  special  rules  were  necessary  to  handle  livestock 
and  machinery  owned  at  that  date.  The  advice  of  an 
accountant  should  be  obtained  if  these  rules  are 
applicable  to  your  situation. 
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Conclusions 

The  purpose  of  this  chapter  has  been  to  point  out 
some  implications  of  the  changes  to  the  Income  Tax 
Act.  It  is  hoped  that  this  will  assist  the  reader  to  be 
aware  of  at  least  some  of  the  more  important  tax  issues 
facing  farmers. 
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CHAPTER  6 


Commercial  Law 

Douglass  M.  Tadman  and  Marjorie  Arndt 


Introduction 

The  base  of  all  commercial  transactions,  contracts, 
etc.  so  permeate  our  lives  that  we  normally  enter  into 
them  with  little  thought.  This  is  undoubtedly  a 
reflection  on  their  practical  nature  because  with  the 
majority  no  problems  arise  and  the  transaction  is 
successfully  completed.  It  becomes  necessary,  however, 
to  have  a  basic  understanding  of  the  nature  of  contracts 
and  commercial  law  when  the  circumstances  warrant, 
such  as  when  major  assets  are  involved  or  when  a 
dispute  that  must  be  resolved  arises. 

In  its  simplest  terms,  a  contract  is  an  agreement  made 
by  two  or  more  parties  giving  rise  to  legally  enforceable 
rights  and  obligations.  Agreements  must  be  intended  by 
the  parties  to  be  legally  enforceable.  For  example,  an 
agreement  between  neighbours  to  get  together  for  a 
social  evening  would  not  be  enforceable  in  court  if  one 
of  the  neighbours  breached  the  agreement.  Certainly  it 
would  be  rare  if  people  intended  this  type  of  agreement 
to  be  legally  enforceable. 

Once  it  is  established  that  a  legally  enforceable 
agreement  was  intended,  the  following  requirements 
must  be  met: 

1.  The  parties  must  have  the  legal  capacity  to 
contract.  This  will  normally  be  a  concern  only  when 
one  is  contracting  with  persons  under  legal 
disability,  such  as  minors  or  corporations.  Minors 
can,  as  a  general  rule,  only  validly  contract  for 
"necessaries"  such  as  food,  clothing  and  shelter. 
Corporations,  as  artifical  persons,  have  legal 
capacity  to  do  only  those  things  that  are  specified  in 
its  Objects  of  Incorporation.  For  example,  if  the 
Objects  state  that  the  corporation  will  only  engage 
in  the  business  of  farming,  the  corporation  could  not 
validly  contract  to  purchase  a  drugstore  or  run  a 
welding  business. 

2.  Consideration  must  be  given  to  make  an  agreement 
legally  enforceable.  This  concept  is  best  explained 
by  the  old  saying,  "you  don't  get  something  for 
nothing."  Consideration  can  be  anything  of  value, 
even  $1.00,  though  it  does  not  have  to  be  money.  It 
may  be  an  exchange  of  property  or  promises  to  do 
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or  not  to  do  some  act.  In  a  simple  example,  the 
concept  of  consideration  can  be  illustrated  by  "I 
promise  to  give  you  50  tons  of  hay  if  you  promise  to 
pay  me  $75/ton  in  exchange." 


The  Basics  of  a  Contract 

The  process  of  contracting  ranges  from  short  and 
fairly  simple  to  long  and  complicated  where  the  contract 
is  made  after  a  great  deal  of  negotiation.  Though  the 
legal  principles  are  the  same  in  any  contract,  the  longer 
and  more  involved  the  process  of  negotiation,  the  more 
difficult  it  is  to  pinpoint  when  a  contract  has  been  made 
and  what  rights  and  obligations  flow  from  it.  The 
following  will  illustrate  the  stages  of  a  contract. 

Suppose  the  following  advertisement  is  placed  in  a 
newspaper: 

Hay  for  Sale  -  $90/ton.  Call  123-4567. 

If  a  potential  buyer  calls  and  says  he  will  buy  the  hay,  is 
the  seller  bound  to  sell?  While  this  ad  does  look  like  an 
offer,  it  is  not.  Newspaper  advertisements  are  considered 
to  be  invitations  to  do  business  and  are  a  device  to  bring 
prospective  contracting  parties  together  without  binding 
them  to  their  initial  communications.  Included  in 
invitations  to  do  business  are  displays  of  goods  in  stores 
and  advertising  in  mail  order  catalogues.  When  the 
buyer  phones  the  seller  saying  he  would  like  to  buy  the 
hay,  he  is  making  the  seller  an  offer.  The  seller  can 
accept,  thus  making  a  binding  contract,  or  he  may 
refuse. 

A  seller  may  be  made  an  offer  by  the  buyer  but  be 
unsure  at  that  time  whether  he  will  sell.  This  raises  the 
question  of  the  length  of  time  an  offer  is  open  for 
acceptance.  An  offer  will  be  open  for  acceptance  until 
either  a  reasonable  time  has  passed  or  the  offer,  by  its 
terms,  has  lapsed. 
3.  When  an  offer  lapses  because  of  the  passage  of 
time,  it  means  it  would  no  longer  be  reasonable  for 
the  person  to  whom  the  offer  was  made  to  expect  it 
to  be  open.  For  example,  our  seller  cannot  call  the 
buyer  several  months  later  and  expect  the  offer  to 
still  be  available  for  acceptance.  It  he  does,  he 
would  be  making  a  new  offer,  "My  hay  is  still  for 
sale,  would  you  like  to  buy  it?" 
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Obviously  a  reasonable  time  may  be  difficult  to 
define.  When  this  question  arises,  the  people 
involved  usually  decide  what  is  reasonable.  If,  for 
example,  a  potential  purchaser  called  and  tried  to 
accept  an  offer  made  three  months  ago,  the  seller 
may  say  the  goods  had  been  sold.  Normally,  a 
buyer  would  just  leave  it  at  that.  If  the  offer 
involves  the  sale  of  something  more  important,  such 
as  land,  and  the  parties  cannot  agree  on  what  was  a 
reasonable  time  and  want  the  matter  settled,  they 
would  have  to  go  to  court  and  a  judge  would 
determine  what  was  a  reasonable  time.  Before 
making  a  decision,  he  would  look  at  the 
circumstances,  like  the  object  of  the  sale  (land,  hay, 
etc.),  was  there  a  shortage  of  hay,  was  land 
speculation  going  on,  were  there  any  previous 
dealings  between  the  parties,  etc.  Obviously,  in  this 
case  someone  must  lose.  The  best  way  around  this 
problem  is  to  state  specifically  how  long  the  offer  is 
to  be  open,  for  example,  until  August  3rd. 

4.  The  offer  lapses  if  the  buyer  gave  the  seller  until 
August  3rd  to  accept  his  offer  and  on  August  3rd 
he  had  not  accepted.  But,  if  the  offer  does  have  an 
expiry  date,  is  the  person  bound  to  keep  the  offer 
open  until  then?  If  all  that  is  said  is  that  "my  offer 
will  be  open  until  August  3rd,"  the  offer  can  be 
withdrawn  before  then.  While  it  may  seem  unusual 
that  one  can  promise  another  that  one's  offer  will  be 
open  until  a  specified  time  and  then  later  say  the 
goods  have  already  been  sold,  this  illustrates  the 
importance  of  consideration  to  a  contract.  The 
reason  is  that  this  is  a  free  promise,  meaning  that 
no  consideration  has  been  given  in  exchange  for  the 
promise  to  keep  the  offer  open  to  a  certain  date.  In 
order  for  the  offer  to  be  binding  and  open  for  a 
specific  period  of  time,  some  consideration  must  be 
given,  for  example,  $25.00.  If  the  property  were 
sold  before  the  option  was  exercised,  the  option 
contract  has  been  breached  and  legal  action  may  be 
initiated. 

5.  The  offer  is  withdrawn.  The  buyer  cannot  contact 
the  seller  and  tell  him  his  offer  is  no  longer  open. 
The  seller  cannot  accept  the  offer  once  it  has  been 
withdrawn.  However,  withdrawal  MUST  be 
communicated  to  the  person  to  whom  the  offer  was 
made.  If  offers  are  made  to  two  different  parties  to 
sell  the  same  item  and  one  accepts  without  the 
knowledge  of  the  other,  the  sale  to  the  first  party 
does  not  change  the  offer  to  the  second.  The  second 
person  is  perfectly  within  his  rights  to  accept  the 
seller's  offer  until  the  seller  has  revoked  the  offer. 
The  best  protection  in  this  situation  is  to  inform  the 
second  party  before  you  sell,  or  immediately  after, 
that  your  offer  has  been  withdrawn. 


6.  The  offer  is  rejected.  An  offer  ends  if  it  has  been 
rejected  by  the  person  to  whom  it  has  been  made. 
This  means  if  the  person  later  wishes  to  accept  the 
original  offer,  it  is  no  longer  open  for  acceptance.  A 
new  offer  must  be  made. 

The  acceptance  of  an  offer  must  be  communicated  to 
be  effective,  forming  a  binding  contract.  Verbal  or 
written  acceptance  is  common,  though  an  offer  can  be 
accepted  by  conduct.  If,  for  example,  you  offer  to  buy 
the  hay  but  want  it  to  be  delivered,  and  it  is  delivered, 
then  the  offer  has  been  accepted  as  evidenced  by  the 
conduct  of  delivering  it.  As  mentioned  before,  an  offer 
must  be  accepted  according  to  its  terms.  To  make  a 
counter-offer  is  not  an  acceptance. 

Also,  if  the  offer  says  that  it  must  be  accepted  by 
giving  written  notice  by  12  noon  on  Friday,  as  real 
estate  sales  often  do,  it  must  be  accepted  exactly  on 
those  terms  to  make  a  contract.  It  would  not  be 
sufficient  to  just  sign  by  12  noon.  The  acceptance  of  the 
offer  must  be  communicated  by  written  notice,  as  set 
out  in  the  terms  of  the  offer. 

A  conditional  acceptance  of  an  offer  is  not  an 
acceptance  at  all.  If  an  offer  is  accepted  subject  to  a 
lawyer's  approval,  there  would  not  be  a  binding  contract 
as  it  is,  in  effect,  only  an  agreement  to  agree. 

Certainty 

An  agreement  may  be  too  uncertain  to  be  binding. 
Uncertainty  may  arise  in  two  ways: 

1.  The  terms  are  so  vague  that  no  definite  meaning 
can  be  found. 

2.  The  agreement  may  be  incomplete  because  of  an 
important  term  such  as  the  parties,  property  or 
price  not  being  described,  or  because  further 
agreement  is  necessary,  such  as  in  the  "subject  to 
my  lawyer's  approval"  case. 

All  major  terms  must  be  certain.  A  court  can  go  a 
long  way  in  interpreting  a  term  if  it  is  not  a  major  one. 
But  if  it  is  a  major  one,  like  price  or  quantity,  the 
contract  will  likely  not  be  enforceable  at  all. 

It  is  wise  to  avoid  words  like  fair  price  or  average 
quality.  These  terms  mean  different  things  to  different 
people  and  will  make  the  contract  too  uncertain  to  be 
enforceable.  Uncertainty  will  also  arise  where  the 
parties  have  not  agreed  upon  all  major  terms.  For 
example,  if  one  has  a  five-year  lease  on  land  with  an 
option  that  says  "renewable  for  another  five-year  term 
at  a  price  to  be  agreed  upon,"  the  option  will  not  be 
binding.  In  this  case,  this  is  an  agreement  to  agree  on 
the  price.  Really,  this  is  no  agreement  at  all  since  no  one 
can  force  the  parties  to  agree.  To  make  an  option 
enforceable,  it  is  advisable  to  set  the  price  in  the  option 
according  to  a  formula,  such  as  10%  higher  than  the 
original  contract  price.  Alternatively,  if  the  parties  do 
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not  want  to  use  a  price  formula,  they  may  make  this 
term  ascertainable  by  providing  for  an  arbitration 
committee  to  determine  the  price. 

When  Does  a  Contract  Have  to  be  Written? 

Despite  what  is  generally  thought,  there  is  no  need  for 
most  contracts  to  be  in  writing.  Contracts  can  be  as 
informal  as  a  handshake  and  still  be  enforceable. 

For  example,  a  contract  to  build  a  dairy  barn  and 
facilities  could  be  made  verbally  and  yet  still  be 
enforceable,  though  lack  of  a  written  contract  would  be 
unwise  from  a  practical  point  of  view.  Most  people 
understand  the  advantages  of  a  written  contract  in  that 
it  provides  a  record  of  the  agreement,  clears  up 
uncertainties  and  differences  of  interpretation  and 
provides  proof  of  the  terms  should  a  dispute  arise. 

If  there  is  no  written  contract  and  a  dispute  arises,  a 
judge  would  try  to  determine  the  terms  of  the  contract 
from  evidence  given  by  the  people  involved.  If  it  were 
for  the  construction  of  a  dairy  barn  and  a  dispute  arose, 
a  judge  would  listen  to  both  sides,  the  farmer's  and  the 
contractor's.  He  would  also  listen  to  other  people  that 
may  know  something  about  the  contract — the  farmer's 
wife,  the  hired  man,  the  contractor's  employees, 
whoever.  The  judge  must  then  determine  what  the  terms 
of  the  contract  were  intended  to  be. 

There  are,  however,  a  number  of  important  contracts 
that  are  required  to  be  evidenced  in  writing.  Usually, 
this  written  evidence  does  not  have  to  be  of  the  entire 
contract,  but  there  must  be  enough  to  prove  there  is  a 
contract.  So,  if  there  is  any  evidence  at  all  of  the 
contract  to  be  enforced,  a  few  letters  perhaps,  or  a 
receipt,  it  should  be  shown  to  a  lawyer.  It  is  possible 
there  is  enough  written  evidence  to  satisfy  the 
requirement  and  verbal  evidence  can  be  used  to  prove 
the  remaining  terms  of  the  contract. 

The  types  of  contracts  that  require  some  written 
evidence  to  be  enforceable  are  the  following: 

1.  Contracts  not  to  be  performed  within  a  year.  An 
example  may  be  an  agreement  to  hire  a  man  for 
farm  work  in  two  years.  If  one  or  the  other  of  the 
parties  should  have  to  prove  the  contract,  there 
must  be  some  written  evidence  of  it. 

2.  Dealings  with  interests  in  land.  This  includes  not 
only  the  sale  of  land,  but  also  easements  and  the 
sale  of  anything  growing  on  the  land  such  as 
standing  timber  or  growing  crops. 

3.  Guarantees.  If  a  debt  is  guaranteed,  the  guarantee 
must  be  in  writing  and,  in  Alberta,  comply  with  the 
Guarantees  Acknowledgment  Act  to  be  enforceable. 

4.  Sales  of  goods  over  $50.00. 

If  a  contract  has  been  breached,  for  example,  by  the 
seller  refusing  to  complete  the  sale,  what  can  the  buyer 
do?  Generally  the  innocent  person  can  sue  the  other  and 


be  paid  for  the  damage  he  suffered  as  a  result  of  the 
breach.  In  the  above  example,  if  the  contract  was  for 
$90/ton  and  the  buyer  had  to  get  his  hay  elsewhere  for 
$100/ton,  the  damages  would  be  the  amount  of  money 
the  buyer  was  out,  $10/ton.  The  purpose  in  giving 
damages  is  to  put  the  innocent  person  into  the  same 
position  as  he  would  be  if  the  contract  had  been 
completed. 

In  some  cases,  the  innocent  person  may  take  the  other 
to  court  and  ask  that  the  judge  order  the  contract 
completed.  For  example,  if  it  is  a  sale  of  land,  and  the 
seller  refuses  to  honour  the  contract,  the  buyer  can  ask 
that  the  judge  order  the  seller  to  sell  the  land  to  him. 
Normally,  this  remedy  is  only  used  where  the  contract  is 
for  something  unique,  such  as  a  particular  piece  of 
property. 

When  the  contract  has  been  breached,  the  innocent 
person  is  expected  to  act  for  himself  in  keeping  the 
damages  down.  If  the  seller  refuses  to  sell  the  hay,  the 
buyer  cannot  just  sit  back  and  let  his  cattle  starve  and 
then  sue  for  their  loss.  He  must  try  and  get  the  hay 
elsewhere,  and  then  sue  for  the  price  difference.  If  he 
can  buy  the  hay  somewhere  else  for  less  than  the 
contract  price,  he  cannot  get  damages  since  he  has  not 
suffered  any. 

Legislation  Affecting  Contracts  in  Alberta 

Many  contracts  in  which  farmers  are  involved  are  for 
the  purchase  or  sale  of  goods  to  be  used  on  their  farms. 
These  types  of  contracts  encompass  sales  in  hardware 
stores,  the  purchase  and  sale  of  livestock  at  an  auction 
mart,  buying  machinery,  and  selling  hay,  as  well  as  a 
great  many  other  types  of  sales. 

Normally,  the  contract  of  sale  made  between  the 
seller  and  the  buyer  will  govern  their  legal  rights  and 
duties.  For  example,  the  contract  may  provide  that 
payment  is  to  be  made  within  30  days  of  delivery,  that 
the  seller  will  ship  the  goods  to  the  nearest  rail  point,  or 
that  seed  grain  will  be  of  a  certain  quality.  Often, 
however,  the  contract  does  not  set  out  everything  that 
may  be  necessary  to  complete  the  sale.  If  so,  there  is 
legislation  in  Alberta,  the  Sale  of  Goods  Act,  that  will 
fill  in  the  missing  terms  and  ensure  some  standard  of 
quality  to  protect  the  buyer.  The  provisions  of  the  Sale 
of  Goods  Act  will  apply  unless  the  contract  provides 
alternative  terms  or  is  expressly  excluded. 

Purchases  of  farm  machinery  are  also  governed  by  the 
Farm  Implement  Act.  This  Act  protects  the  purchaser 
by  providing  warranties  in  the  sale  of  new  farm 
implements  purchased  from  a  dealer.  These  warranties 
go  further  than  the  conditions  set  out  in  the  Sale  of 
Goods  Act  and  they  cannot  be  excluded  by  the  parties 
regardless  of  what  their  contract  says.  The  Sale  of 
Goods  Act  still  applies  to  the  sale  of  farm  machinery  as 
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it  covers  some  areas,  such  as  risk  in  transit  if  the 
machinery  must  be  shipped  or  standards  of  quality  for 
used  implements,  which  the  Farm  Implement  Act  does 
not  cover.  Also,  the  Farm  Implement  Act  only  covers 
sales  by  a  machinery  dealer,  so  any  sale  of  machinery  by 
someone  other  than  a  dealer  would  come  under  the  Sale 
of  Goods  Act. 

Finally,  the  Direct  Sales  Cancellation  Act,  concerning 
door-to-door  sales,  is  discussed  briefly  as  to  its 
applicability  to  a  farm  situation  since  farm  implements 
are  exempted  from  the  protection  the  Act  provides  the 
buyer. 

All  three  of  these  Acts  will  be  discussed,  with 
particular  attention  paid  to  the  protection  that  they 
provide  a  buyer  when  he  has  purchased  goods. 

The  Sale  of  Goods  Act 

This  Act  applies  to  contracts  for  the  sale  of  goods 
where  the  ownership  of  the  goods  is  transferred  from  the 
seller  to  the  buyer  for  a  price  expressed  in  money  terms 
as  opposed  to  a  barter.  Leases  or  other  arrangements 
where  the  buyer  does  not  become  the  owner  are  not 
included.  A  conditional  sales  contract,  however,  where 
the  buyer  will  eventually  own  the  goods,  is  considered  an 
agreement  for  sale  and  is  covered  by  the  Act.  The  Act 
does  not  apply  to  sales  of  real  estate  or  services,  only  to 
those  things  that  are  commonly  thought  of  as  goods, 
such  as  livestock,  lumber,  feed,  etc. 

As  mentioned  in  the  previous  section,  sales  of  goods 
over  $50.00  must  be  evidenced  in  writing  to  be 
enforceable  unless  all  or  part  of  the  goods  have  been 
accepted  or  a  deposit  has  been  given. 

The  standard  position  of  the  buyer  is  best  described 
by  caveat  emptor,  "let  the  buyer  beware."  The  buyer  is 
expected  to  look  out  for  his  own  interests  and  exercise 
his  judgement  in  examining  goods.  For  example,  if  he  is 
buying  a  used  truck,  he  is  expected  to  protect  himself  by 
test  driving  it,  or  perhaps  by  having  it  checked  over  by  a 
mechanic.  As  well,  the  buyer  is  not  required  to  just  "pay 
his  money  and  take  his  chances."  The  Sale  of  Goods 
Act  will  give  him  some  protection  in  cases  where  it 
would  be  unreasonable  not  to  put  some  duty  on  the 
seller  to  ensure  the  goods  meet  some  standard. 

The  Sale  of  Goods  Act  sets  the  standards  that  will 
apply  to  all  contracts  of  sale,  unless  the  buyer  and  seller 
agree  otherwise.  This  is  a  very  important  point  because 
many  contracts  for  the  sale  of  goods  are  standard  form 
contracts  on  which  the  seller  fills  in  the  blanks  and  the 
buyer  and  seller  or  the  buyer  alone  signs.  These 
contracts  often  say  something  like: 

The  buyer  and  seller  agree  that  there  are  no  agreements, 
representations,  warranties  or  condition,  expressed  or 
implied,  including  tliose  referred  to  in  the  Sale  of  Goods 
Act,  or  other  obligations  of  the  seller  except  the  following 


warranty. 

The  contract  often  will  give  some  type  of  warranty 
protection  for  the  buyer,  though  often  much  less 
protection  than  the  Act  gives.  For  example,  the  contract 
warranty  may  say  the  seller  is  obliged  to  replace  parts 
which  prove  defective  in  workmanship.  The  buyer 
cannot  claim  for  anything  other  than  the  replacement  of 
the  defective  part.  If  the  vehicle  crashes  because  of  a 
defective  part  and  the  buyer  is  injured,  only  a 
replacement  part  could  be  claimed,  with  nothing  for  the 
injuries.  If  the  Sale  of  Goods  Act  had  applied,  the 
injuries  caused  by  the  defective  part  could  be 
compensated.  Since  the  buyer  can  normally  do  nothing 
about  contracts  with  these  types  of  clauses,  it  is  best  to 
be  aware  of  them  and  take  other  measures  to  protect 
yourself,  such  a  personal  insurance  or  insurance  plans 
for  repairs  and  service. 

Generally,  the  buyer  is  entitled  to  rely  on  the  seller 
having  the  right  to  sell  the  goods.  If  it  turns  out  the 
seller  has  sold  stolen  goods,  the  buyer  has  the  option  of 
getting  a  refund  of  his  money  or  suing  for  damages  if  he 
has  suffered  a  greater  loss  than  the  price  of  the  goods. 

If  goods  are  sold  by  description,  the  buyer  is  entitled 
to  rely  on  the  accuracy  of  the  description.  For  example, 
if  a  car  is  called  a  "demonstrator,"  it  must  be  a 
demonstrator,  not  something  else  like  a  lease  car.  If  it  is 
not  a  demonstrator,  the  buyer  has  two  choices.  He  can 
either  reject  the  car  and  get  his  money  back,  or  he  can 
keep  the  car  and  sue  for  damages.  This  protection  is  not 
a  provision  as  to  the  quality  of  the  goods.  As  long  as  the 
car  is  a  demonstrator,  the  seller  has  fulfilled  his 
obligation.  If  it  is  a  demonstrator,  the  buyer  must  rely 
on  either  his  own  examination  of  the  car  or  some  other 
provision  in  the  Act  to  ensure  the  quality  is  adequate. 

A  seller  is  obligated  to  ensure  a  basic  standard  of 
quality  when  selling  goods  so  that  the  goods  are  fit  to  be 
sold  or  at  least  in  usable  condition,  even  though  they 
may  be  far  from  perfect. 

The  Act  also  provides  that  where  the  seller  knows  the 
purpose  for  which  the  buyer  will  be  using  the  goods,  he 
must  provide  goods  that  are  fit  for  this  purpose. 
Normally,  the  seller  will  know  the  purpose  of  the  goods 
without  the  buyer  having  to  tell  him.  For  example,  a 
seller  is  expected  to  know  a  greasegun  will  be  used  for 
that  purpose  and  provide  one  that  is  capable  of 
performing  that  job.  If  you  will  be  using  it  for 
something  other  than  its  normal  use,  you  will  only  have 
this  protection  if  you  let  the  seller  know  what  you  have 
in  mind  and  rely  on  his  advice.  If  you  act  without  letting 
him  know  the  purpose  or  use  it  for  that  purpose  in  spite 
of  his  advice,  this  provision  will  not  protect  you. 

If  the  buyer  finds  the  goods  are  unfit  for  their 
intended  purpose,  he  has  the  option  of  taking  the  goods 
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back,  getting  his  money  back  and  suing  for  any  damages 
or  keeping  the  goods  and  suing  for  damages. 

Finally,  a  buyer  can  use  this  protection  only  if  the 
goods  he  purchased  were  in  the  seller's  normal  course  of 
business  to  supply.  It  would  not  apply  if  one  bought  a 
greasegun  from  someone  who  ordinarily  carried  only 
furniture  or  from  someone  who  is  not  in  the  business  of 
selling,  a  neighbour,  for  example. 

A  buyer  is  also  protected  where  the  sale  has  been 
based  upon  a  sample,  whether  the  seller  is  in  the 
business  of  supplying  goods  of  this  type  or  not,  so  that 
all  sales,  even  by  a  neighbour,  are  covered. 

1.  Where  a  person  purchases  goods  by  sample,  the 
goods  purchased  must  correspond  with  the  sample. 
For  example,  if  a  person  buys  seed  on  the  basis  of  a 
sample,  it  must  be  of  the  same  quality  as  the  seed 
the  buyer  was  shown.  In  addition,  if  the  seed  in  the 
sample  was  also  described  to  the  buyer  as,  say, 
"Alsike  clover  seed,"  the  seed  delivered  must  meet 
the  description  as  well  as  the  quality  of  the  sample. 

2.  In  a  sale  by  sample,  the  buyer  must  have  a 
reasonable  opportunity  to  compare  the  goods 
delivered  with  the  sample  he  was  shown.  This 
allows  the  buyer  a  period  to  examine  the  seed  and 
see  if  it  is  indeed  Alsike  clover  seed  of  the  quality  of 
the  sample. 

3.  In  a  sale  by  sample,  the  buyer  is  entitled  to  receive 
goods  free  from  serious  defects  which  could  not 
have  been  discovered  by  reasonable  examination  of 
the  sample.  Normally,  a  reasonable  examination  of 
the  seed  sample  would  not  give  the  buyer  any  idea 
of  the  germination  rate  of  the  seed.  If  the  seed  turns 
out  to  have  a  very  low  rate  of  germination,  the 
buyer  can  use  this  provision  to  claim  protection. 

Again,  the  buyer  has  two  choices  if  these  standards 
are  not  met.  He  can  reject  the  goods,  get  his  money 
back  and  claim  for  damages,  if  any,  or  if  it  is  too  late  to 
reject  the  goods,  such  as  when  the  seed  has  already  been 
planted  and  fails  to  germinate,  he  can  sue  for  damages. 

As  the  buyer  of  goods  is  concerned  with  the  delivery 
of  goods,  the  Act  has  some  provisions  regarding  this. 

If  the  seller  delivers  the  wrong  quantity,  whether  too 
much  or  too  little,  the  buyer  is  free  to  reject  all  the 
goods.  He  may  wish,  however,  to  take  all  or  part  of  what 
has  been  delivered.  If  he  does,  he  pays  at  the  contract 
rate;  that  is,  the  price  is  based  on  what  he  accepted.  In 
any  event,  if  the  buyer  decides  to  reject  the  goods,  it  is 
the  seller's  responsibility  to  take  back  the  goods.  The 
buyer  is  under  no  obligation  to  return  the  goods,  he 
merely  tells  the  seller  he  is  rejecting  them. 

If  the  contract  specifies  the  goods  are  to  be  delivered 
at  a  particular  time  and  they  are  not,  the  buyer  can 
refuse  to  accept  them  and  get  back  any  money  he  has 
paid.  However,  if  the  buyer  and  the  seller  do  not  set  a 


time  for  delivery,  the  Sale  of  Goods  Act  says  the  goods 
must  be  delivered  in  a  reasonable  time.  Also,  the 
delivery  must  be  made  at  a  reasonable  hour.  A  buyer  is 
perfectly  justified  in  refusing  delivery  if  the  seller  tries 
to  drop  off  a  load  of  hay  at  3:00  a.m. 

The  place  of  delivery  will  often  be  specified  in  the 
contract  so  that  the  buyer  will  either  be  responsible  for 
taking  possession  or  the  seller  will  be  responsible  for 
delivering  the  goods  to  the  buyer.  If  they  do  not  specify 
a  place  of  delivery,  then  the  place  of  the  delivery  will  be 
the  seller's  place  of  business,  or  his  residence  if  he  has 
no  place  of  business.  If  the  goods  are  somewhere  other 
than  at  the  seller's  place  of  business  or  residence  and 
both  the  buyer  and  the  seller  are  aware  of  this,  then  the 
place  of  delivery  is  where  the  goods  are  and  it  is  up  to 
the  buyer  to  get  them. 

Not  only  is  the  buyer  protected  by  the  Act,  the  seller 
is  also.  Obviously,  if  the  seller  lives  up  to  his  end  of  the 
contract  in  supplying  goods  of  the  proper  quality  and 
quantity  at  the  proper  time  and  place,  his  concern  will 
be  with  payment  and  what  he  can  do  if  the  buyer 
refuses  to  accept  the  goods. 

Usually,  the  time  of  payment  will  be  specified  in  the 
contract.  This  is  particularly  true  if  the  goods  are 
bought  on  credit  so  that  all  or  part  of  the  payment  will 
be  in  the  future.  If  the  contract  does  not  specify  a  time 
for  payment,  the  Sale  of  Goods  Act  says  that  payment 
is  to  take  place  at  delivery.  If  the  seller  delivers  and  he 
is  not  paid,  he  does  not  automatically  have  the  right  to 
repossess  the  goods.  He  can  only  sue  the  buyer  for  the 
price  of  the  goods. 

Because  of  this  basic  insecurity,  a  seller  is  eager  to 
protect  his  interest,  normally  by  putting  a  clause  in  the 
contract  to  the  effect  that  he  can  repossess  the  goods  if 
he  is  not  paid  or  by  taking  some  type  of  security,  such  as 
a  chattel  mortgage  or  a  conditional  sale  contract. 

Who  suffers  the  loss  if  the  goods  are  destroyed  or 
damaged  while  in  transit  or  in  storage?  Often,  the  buyer 
and  the  seller  will  provide  for  this  in  their  contract, 
which  will  govern  who  must  suffer  the  loss.  If  the 
contract  is  silent,  where  the  loss  falls  will  depend  on 
whether  ownership  of  the  goods  has  passed  to  the  buyer, 
for  risk  usually  is  transferred  with  ownership  of  the 
goods.  To  illustrate  this  point,  consider  that  when  the 
contract  is  made,  it  can  either  provide  that  ownership 
will  pass  to  the  buyer  when  he  receives  the  goods  or  that 
ownership  has  transferred  already  and  the  seller  is 
merely  shipping  the  buyer's  own  goods  to  him.  As  this 
area  can  be  very  complicated,  anyone  who  feels  this  may 
be  a  problem  in  a  contract  is  advised  to  spell  out  exactly 
who  has  the  risk  and  that  person  (the  buyer  or  the 
seller)  can  insure  accordingly. 
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The  Farm  Implement  Act 

If  the  rules  of  the  Sale  of  Goods  Act  seem  somewhat 
harsh  for  the  buyer,  the  farmer  can  at  least  take  heart 
in  the  fact  that  the  Legislature  has  set  out  in  the  Farm 
Implement  Act  some  special  protection  applying  only  to 
the  sale  of  farm  machinery. 

The  Act  applies  to  all  sales  of  implements  or 
machines  priced  at  $1,000  or  more  and  which  are  used 
in  farming  operations.  It  does  not  apply  to  motor 
vehicles  such  as  half-ton  trucks,  but  it  does  apply  to 
tractors,  etc.  The  Act  basically  applies  to  retail  sales  by 
dealers  and  not  to  sales  of  farm  implements  by  farmers 
themselves.  It  has  some  provisions,  such  as  setting  out 
the  form  of  the  agreement,  that  apply  to  used  as  well  as 
new  implements,  but  the  warranties  apply  only  to  new 
implements.  The  main  purpose  of  the  Act  is  to  provide 
certain  warranties  in  the  sale  of  new  farm  implements. 
These  warranties  go  further  than  those  set  out  in  the 
Sale  of  Goods  Act  and,  in  addition,  they  cannot  be 
excluded  by  the  express  terms  of  the  contract.  In  other 
words,  the  warranties  apply  regardless  of  any  clauses 
which  might  appear  in  the  fine  print  of  the  contract. 

Specifically,  every  new  farm  implement  is  warranted 
by  the  seller  to  be: 

1.  made  of  good  materials; 

2.  properly  constructed,  both  as  to  design  and 
workmanship; 

3.  in  good  working  order; 

4.  capable  of  performing  in  a  satisfactory  manner  the 
work  for  which  it  is  intended,  subject  to  reasonable 
operating  conditions  and  proper  use  and 
maintenance; 

5.  designed  and  constructed  in  every  way  so  as,  with 
proper  care  and  use,  to  ensure  reasonable 
durability. 

If  the  implement  is  not  capable  of  performing  its 
normal  work,  the  farmer  must  give  notice  within  ten 
days  of  first  using  it  to  the  vendor  or  dealer  and  the 
Minister  of  Agriculture.  The  dealer  or  vendor  then  has 
seven  days  of  reasonable  operating  conditions  to  make 
the  machine  work  properly.  If  he  fails  to  do  so  within 
that  period,  he  must  supply  a  substitute  machine  within 
48  hours  for  the  purchaser's  use  until  his  machine  is 
repaired. 

If  the  dealer  or  vendor  cannot  make  the  original 
implement  work  within  a  reasonable  time  of  providing  a 
substitute  implement  to  the  buyer,  he  must  EITHER 
replace  the  buyer's  implement  with  a  satisfactory 
implement  OR  call  off  the  contract  and  return  to  the 
buyer  the  price  he  has  paid  and  any  trade-in  given.  If 
the  dealer  cannot  or  refuses  to  return  the  trade-in,  he 
must  pay  to  the  purchaser  its  fair  market  value  as  of  the 
date  of  the  sales  agreement. 


The  Farm  Implement  Act,  therefore,  improves  the 
farmer's  position  in  relation  to  purchases  of  new  farm 
implements  only. 

While  the  protection  in  the  Act  only  goes  to  the 
purchase  of  new  farm  implements,  there  are  some 
requirements  for  the  sale  of  used  implements.  Generally, 
however,  these  relate  only  to  the  information  that  must 
be  in  the  sale  agreement,  such  as  vendor's  address,  etc., 
and  not  to  providing  warranties.  In  sales  of  used 
machinery,  the  farmer's  rights  are  regulated  by  his 
contract  and  the  general  provisions  of  the  Sale  of  Goods 
Act  discussed  previously. 

The  Direct  Sales  Cancellation  Act 

This  Act  is  designed  to  provide  a  buyer  some 
protection  in  door-to-door  sales.  It  does  this  by  allowing 
a  "cooling-off  period  for  the  buyer,  during  which  time 
he  can  cancel  the  contract  with  no  questions  asked. 

The  Act  requires  that  the  seller  use  a  special  sales 
contract  with  a  notice  of  the  application  of  the  Act  and 
that  this  contract  be  received  by  the  buyer  within  seven 
days.  If  there  is  no  notice  in  the  contract  or,  if  the 
contract  is  not  received  by  the  buyer  within  seven  days, 
the  contract  is  void  and  unenforceable  by  either  party. 

The  period  the  buyer  has  to  cancel  the  contract  varies 
with  the  circumstances  from  four  days  of  receiving  the 
sales  contract  if  he  has  the  goods  up  to  one  year  if  he 
has  not  received  the  goods  within  four  months  or  if  the 
seller  was  not  properly  licensed  at  the  time  of  the  sale. 

This  Act  is  intended  to  cover  sales  where  a  salesman 
comes  to  your  home  only;  it  does  not  apply  to  sales  at 
the  seller's  place  of  business,  or  sales  at  a  market  place, 
auction  or  fair. 

Most  important  of  all  it  does  not  apply  to  the  sale  of 
farm  implements.  However,  it  does  apply  to  sales  of 
farm  buildings  such  as  grain  bins. 

Credit  Transactions 

In  the  past,  many  debts  were  secured  only  through  the 
reliance  a  creditor  placed  on  a  debtor's  good  reputation 
and  earning  power.  However,  the  amount  of  money 
involved  and  the  riskiness  in  many  credit  transactions 
have  resulted  in  creditors  requiring  some  form  of 
security.  Usually,  this  security  is  the  creditor's  right  to 
take  possession  of  and  sell  assets  of  the  debtor  in  case  of 
default.  Another  device  used  as  security  is  a  guarantee 
where  someone  other  than  the  debtor  agrees  to  pay  the 
debt  in  the  case  of  default.  Still,  many  credit  sales  are 
unsecured.  This  makes  good  sense  in  many  cases  as 
unsecured  transactions  are  simpler  and  cheaper.  If  the 
seller  feels  there  is  little  risk,  it  might  well  be  more 
expensive  for  him  to  try  to  take  security  than  risk  the 
occasional  loss. 
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Unsecured  Transactions 

As  mentioned  earlier,  these  are  still  the  most  common 
type  of  transactions.  Whenever  a  farmer  uses  a  credit 
card  or  gets  a  bank  loan  on  a  promissory  note,  his 
creditor  has  the  right  to  be  paid  but  not  the  right  to  be 
paid  out  of  specific  assets  of  the  debtor. 

With  an  unsecured  debt,  the  creditor  has  virtually  no 
way  of  getting  his  money  if  the  debtor  defaults  in 
payment  until  he  has  gone  to  court  and  obtained  a 
judgment  for  the  amount  of  the  debt.  This  can  be  a 
fairly  long  process,  even  to  collect  relatively  small  debts. 
Many  creditors  prefer  to  try  collect  the  debt  by  writing 
collection  letters  and  phoning  the  debtor. 

If  the  creditor  goes  to  court  and  wins  the  case,  that  is, 
he  proves  that  the  debtor  owes  him  the  money  and  has 
not  yet  paid  him,  he  gets  a  judgment  for  the  amount  of 
the  debt.  This  enables  him  to  take  two  basic  courses  of 
action  to  get  his  money — garnishee  proceedings  or 
seizure  of  assets. 

Garnishee  proceedings  are  common  when  the  debtor 
is  regularly  employed  as  it  allows  the  creditor  to  collect 
part  of  the  debtor's  wages  to  satisfy  the  debt.  The  debtor 
is  allowed  to  have  a  certain  amount  of  his  income  free 
from  garnishment  so  he  can  provide  a  basic  living  for 
himself  and  his  family. 

Garnishee  proceedings  can  also  be  used  by  a  creditor 
whenever  there  is  any  debt  owing  to  his  debtor.  For 
example,  the  debtor  may  have  sold  some  hay  to  a 
neighbour  for  $500.00  which  is  still  owing.  The  creditor 
can  garnishee  the  neighbour  so  that  this  money  will  be 
paid  to  him.  Also,  as  bank  accounts  are  actually  money 
owed  by  the  bank  to  the  depositor,  a  creditor  can 
garnishee  a  debtor's  bank  account. 

If  the  debtor  is  self-employed  or  if  the  money 
available  to  a  creditor  by  garnishee  proceedings  is 
insufficient,  a  creditor  may  also  wish  to  collect  on  his 
judgment  by  seizing  assets  of  the  debtor.  Generally,  any 
asset  the  debtor  owns  or  has  an  interest  in  is  subject  to 
seizure  but  the  law  does  provide  that  some  assets  are 
exempt  from  seizure.  These  assets,  such  as  agricultural 
implements  that  are  considered  necessary  for  the  proper 
and  efficient  conduct  of  the  debtor's  agricultural 
operations  for  the  next  year,  are  exempted  to  keep  a 
debtor  and  his  family  from  becoming  completely 
destitute. 

Some  assets  that  are  subject  to  seizure  are  vehicles, 
machinery,  tools,  land,  bonds  and  other  securities, 
livestock,  stored  grain  and  even  growing  crops.  In  short, 
any  asset  that  is  not  specifically  exempted  by  the 
Exemptions  Act  is  subject  to  seizure  and  sale  to  satisfy 
the  debt. 


Secured  Transaction 

The  most  common  way  a  creditor  will  try  to  improve 
his  position  as  a  creditor  is  take  security  in  assets  by 
having  the  right,  on  the  debtor's  default,  to  take 
possession  of  and  to  sell  specified  assets  of  the  debtor. 
The  way  this  type  of  security  is  taken  is  by  a  conditional 
sale,  a  chattel  mortgage  or  a  Section  88  loan. 

The  typical  installment  type  of  purchase  is  a 
conditional  sale.  The  buyer  of  the  goods  gets  immediate 
possession  and  use,  while  the  seller  retains  the  title.  The 
contract  will  specify  when  the  payments  are  to  be  made 
and  that,  when  all  payments  are  made,  the  ownership 
will  pass  to  the  buyer. 

From  a  seller's  viewpoint,  the  major  advantage  of 
using  a  conditional  sales  contract  is  that  the  contract 
normally  provides  that  if  the  buyer  should  default  in  any 
of  his  payments,  he  can  take  the  goods  and  have  them 
sold.  The  proceeds  of  the  sale  are  then  put  against  the 
buyer's  outstanding  debt.  The  process  that  the  seller 
must  go  through  to  seize  and  sell  goods  under  a 
conditional  sales  contract  is  much  faster  than  if  he  just 
had  an  unsecured  installment  sale  as  there  is  no  court 
trial  involved.  Also,  if  there  are  claims  by  other 
creditors,  he  does  not  have  to  share  the  proceeds  of  the 
sale  with  them  as  he  would  if  he  was  an  unsecured 
creditor. 

If  an  item  is  purchased  that  is  subject  to  a  prior 
conditional  sales  contract,  the  general  rule  in  law  is  that 
you  cannot  give  a  better  title  than  you  have.  The  person 
who  sells  an  item  subject  to  a  conditional  sales  contract 
does  not  own  the  tractor  until  it  is  fully  paid  for  and 
cannot  transfer  ownership.  The  original  seller  still  owns 
the  tractor  and  the  one  who  thought  he  bought  it  loses 
out.  He  can  sue  the  person  he  purchased  from,  and  take 
his  chances  that  he  will  be  able  to  collect. 

In  Alberta,  there  has  been  an  attempt  to  change  this 
by  the  Conditional  Sales  Act.  This  Act  recognizes  that 
the  seller  is  partly  at  fault  when  someone  buys  goods 
that  are  subject  to  a  conditional  sales  contract.  The 
seller  has  given  possession  of  the  goods  to  the  buyer,  but 
not  ownership.  The  buyer  appears  to  be  the  owner  to  the 
world  at  large  and  anyone  who  buys  from  him  has  no 
way  of  knowing  he  has  no  right  to  sell  the  goods. 

This  does  not  mean  that  goods  on  conditional  sale 
cannot  be  sold.  However,  the  person  buying  the  goods 
will  usually  know  they  are  subject  to  a  conditional  sales 
contract  and  will  arrange  to  buy  the  goods  AND  take 
over  the  contract. 

The  Conditional  Sales  Act  is  intended  to  cover 
situations  where  goods  are  sold  and  the  new  buyer 
knows  nothing  about  the  contract.  He  pays  full  price  for 
the  goods  and  then  finds  out  someone  else  owns  them. 
Basically,  the  Act  provides  that  a  conditional  vendor 
(the  seller  in  a  conditional  sales  contract)  who  does  not 


37 


register  his  contract  at  a  Central  Registry^^  (or  Motor 
Vehicle  Registry  in  the  case  of  motor  vehicles)  cannot 
repossess  the  goods  if  they're  sold  by  the  buyer  to  an 
innocent  person.  This  means  that  if  one  buys  a  tractor 
that  has  an  unregistered  conditional  sales  contract 
against  it  and  he  does  not  know  about,  he  gets  to  keep  it. 

The  Act  also  provides  that  if  the  contract  is  not 
registered,  the  seller  is  in  the  same  position  as  an 
unsecured  creditor  if  the  buyer  has  other  creditors  he 
still  owes  money  to.  That  is,  if  your  contract  is 
registered  and  even  if  there  are  other  creditors,  you  will 
have  the  right  to  all  the  proceeds  from  the  sale  of  the 
asset  which  was  the  subject  of  your  contract.  If  you  do 
not  register,  you  lose  this  right  and  must  share  the 
proceeds  of  the  sale  of  the  asset  with  all  other  creditors. 

The  records  kept  at  Central  Registry  are  public  and 
one  is  expected  to  check.  If  the  contract  is  registered  but 
the  purchaser  does  not  check  the  Registry,  even  though 
he  knows  nothing  about  the  conditional  sales  contract 
and  there  is  a  contract  registered,  he  will  lose  the  goods. 
His  only  recourse  is  to  sue  the  person  from  which  the 
goods  were  bought  on  the  grounds  that  he  did  not  have 
the  right  to  sell  them.  The  problem  is,  of  course,  that  he 
may  not  be  worth  suing  and  even  if  he  is,  it  may  be 
some  time  before  any  money  is  received.  One  is  much 
better  off  to  check  the  Registry  first  and  not  take  the 
chance  that  the  goods  are  his  to  sell. 

If  the  seller  has  not  registered  his  contract  and  the 
goods  are  sold,  the  Act  provides  that  he  loses  his  right 
against  the  innocent  purchaser  but  his  right  still  remains 
to  sue  the  original  buyer. 

Non-registration  of  the  contract  does  not  make  any 
difference  to  the  original  parties,  i.e.  the  conditional 
vendor  and  the  buyer.  The  conditional  sales  contract, 
whether  registered  or  not,  is  valid  and  enforceable 
against  the  buyer.  It  is  only  unenforceable  against 
innocent  third  parties  who  suffer  because  they  do  not 
know  about  the  existence  of  the  contract  and  have  no 
way  of  finding  out  about  it  because  it  is  unregistered. 

What  about  goods  that  are  subject  to  a  conditional 
sales  contract  but  which  normally  are  exempt,  such  as  a 
farmer's  only  tractor?  Even  though  goods  may  be 
exempt  under  the  Exemptions  Act,  such  as  a  farmer's 
only  tractor,  if  they  are  covered  by  a  conditional  sales 
contract,  they  can  be  seized  and  sold  if  the  buyer 
defaults  on  his  payments. 

Chattel  mortgages  are  used  as  a  method  of  financing 
in  two  cases: 

1.  Instead  of  buying  goods  on  credit  and  using  a 
conditional  sales  contract,  a  buyer  can  borrow  the 
money  from  a  bank  or  other  institution.  For  security 


*^Central  Registry  and  Motor  Vehicle  Registry  are  at  Century 
Place,  15th  Floor,  9803  102  A  Avenue,  Edmonton,  Alberta. 


the  bank  would  take  a  chattel  mortgage  on  the 
goods  purchased. 
2.  A  chattel  mortgage  can  be  used  with  a  land 
mortgage  if  chattels  as  well  as  land  are  included  in 
the  real  estate  deal.  For  example,  if  a  farm  is  to  be 
sold  with  equipment  and  everything  else,  the  land 
mortgage  would  secure  part  of  the  loan  and  a 
chattel  mortgage  would  secure  the  remainder. 

A  chattel  mortgage  is  a  document  where  the  borrower 
(called  the  mortgagor)  transfers  title  and  property  in 
certain  goods  to  the  lender  (called  the  mortgagee).  The 
mortgagor  retains  possession  of  the  goods  and  is  entitled 
to  have  the  title  to  the  goods  transferred  back  to  him 
when  the  debt  is  paid. 

As  with  a  conditional  sales  contract,  a  chattel 
mortgage  gives  the  lender  the  right  to  seize  the  goods, 
sell  them  and  apply  the  proceeds  to  the  debt  in  the  case 
of  the  borrower's  default.  While  the  process  is  faster 
than  a  court  action  if  one  is  an  unsecured  creditor,  one 
must  still  have  a  sheriff  seize  the  goods  if  the  borrower 
will  not  willingly  give  them  up. 

Similar  to  a  conditional  sales  contract,  a  chattel 
mortgage  must  be  registered  (at  Central  Registry  or 
Motor  Vehicle  Registry)  to  be  effective  against  people 
who  buy  the  chattel  without  knowledge  of  the 
mortgage,  and  in  order  to  have  the  right  to  the  full 
amount  of  the  sales  proceeds  if  the  amount  is  still  owing. 
If  it  is  not  registered,  one  may  have  to  share  any  sale 
proceeds  with  other  creditors  of  the  debtor. 

What  if  the  goods  that  would  normally  be  exempt, 
such  as  a  farmer's  only  tractor,  are  under  a  chattel 
mortgage?  Can  they  be  seized  and  soldi  If  the  goods 
are  exempt  under  the  Exemptions  Act,  such  as  farmer's 
only  tractor,  and  they  are  covered  by  a  chattel 
mortgage,  they  cannot  be  seized  and  sold.  This  is  the 
opposite  of  conditional  sales  contracts  where  they  can 
be  seized  and  sold  regardless  of  the  exemption  laws. 

Another  device  for  securing  credit  is  provided  in 
Section  88  of  the  Bank  Act.  It  allows  chartered  banks  to 
lend  money  to  any  farmer  for  the  purchase  of  seed, 
fertilizer,  binder  twine,  livestock,  agricultural 
implements  and  equipment  and  for  the  alteration,  repair 
or  improvement  of  equipment,  implements,  electrical 
systems,  fences  and  other  improvements.  The  security 
for  this  loan  is  created  by  the  farmer  filling  out  the 
prescribed  forms  which  gives  the  bank  a  security  interest 
in  the  chattels  purchased.  For  example,  if  a  farmer 
borrows  money  to  buy  seed  grain,  the  bank  takes  a 
security  interest  in  the  seed  grain  AND  in  the  crop 
produced.  If  the  farmer  borrows  to  buy  a  seed  drill,  the 
bank  gets  an  interest  in  the  drill. 

If  the  farmer  defaults,  the  bank  has  the  right  to  seize 
and  sell  the  secured  property.  In  the  above  example  this 
is  the  crop  or  the  seed  drill. 
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Like  a  conditional  sales  contract  and  a  chattel 
mortgage,  a  Section  88  security  has  to  be  registered  to 
be  effective  against  anyone  else  who  claims  to  have  an 
interest  in  the  property  after  the  Section  88  security  was 
taken.  This  security  is  registered  at  a  branch  office  of 
the  Bank  of  Canada. 

There  can  be  more  than  one  security  taken  on  a 
chattel,  such  as  a  Section  88  security  and  a  conditional 
sales  contract  or  a  chattel  mortgage.  This  is  similar  to 
land  having  a  second  or  even  a  third  mortgage  on  it.  The 
interest  registered  first  has  first  priority  if  the  asset  is 
sold  to  pay  the  debt,  then  the  second  and  so  on  down  the 
line. 

For  example,  if  a  farmer  buys  a  tractor  from  a  dealer 
by  a  registered  conditional  sales  contract  and  later  the 
farmer  gives  a  Section  88  security  interest  to  the  bank, 
both  interests  are  valid  and  enforceable.  However,  if  the 
farmer  defaults  on  either  contract  and  the  tractor  is 
seized  and  sold,  the  dealer  is  paid  out  first.  The 
remainder,  if  any,  goes  to  the  bank,  and  any  money  left 
goes  to  the  debtor. 

Guarantees  and  co-signing  are  not  the  same  type  of 
secured  interests  as  conditional  sales  contracts,  chattel 
mortgages  or  Section  88  securities  as  they  do  not  give 
the  creditor  any  interest  in  a  particular  asset  of  the 
borrower.  Instead,  the  security  they  give  is  that  if  the 
primary  debtor  does  not  pay,  the  creditor  is  able  to  look 
to  someone  else,  usually  someone  who  is  more  likely  to 
have  the  means  to  pay  than  the  primary  debtor. 

Practically,  there  is  very  little  difference  between  the 
two.  Both  provide  that  if  one  person  does  not  pay  the 
amount  owing,  someone  else  will.  Co-signing,  that  is, 
becoming  a  borrower  with  another  person  is  more 
common  among  husbands  and  wives,  and  parents  and 
children.  Guarantees,  that  is,  where  someone  promises 
to  pay  if  the  principal  borrower  does  not  is  more 
common  where  a  farmer-shareholder  guarantees  a  loan 
made  to  his  farm  company.  The  most  important 
difference  between  the  two  is  that  becoming  a  guarantor 
requires  more  formality,  because  the  Guarantees 
Acknowledgement  Act  must  be  complied  with. 

Conclusion 

Although  the  preceding  discussion  on  commercial  law 
should  not  be  considered  as  a  complete  treatment  of  the 
topic,  the  reader  should  be  made  more  aware  of  the 
basic  principles  involved  in  this  important  part  of 
commercial  activities.  As  a  result,  it  is  hoped  that  some 
of  the  pitfalls  and  costs  associated  with  inadequate  or 
improper  contractual  arrangements  can  be  avoided. 


On  November  12,  1981  the  Honorable  Allen 
MacEachen  brought  forth  a  budget  which  called  for  the 
most  sweeping  revisions  in  the  Income  Tax  Act  since  the 
reforms  of  1972.  On  December  18,  1981  Mr. 
MacEachen  announced  32  separate  changes  in  17  areas 
of  his  November  12  budget.  Further  ammendments  and 
changes  are  still  possible  if  not  even  probable  as  the 
original  budget  and  the  budget  modifications  of 
December  18,  1981  are  still  only  proposed  changes  to 
the  Income  Tax  ACt.  Assessment  of  the  full  impact  of 
these  changes  will  not  be  possible  until  such  time  as  the 
enabling  legislation  has  beed  passed  by  Parliament.  It  is 
therefore,  recommended  that  all  tax  payers  and 
especially  farmers  contemplating  transactions  that 
might  affect  their  tax  position  consult  with  their 
accountants  as  to  the  immediate  and  future 
ramifications  of  the  1981  Federal  Budget. 


N.L.C.  -  B.N.C. 
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